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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Bankruptcy No. 3510* 

In the Matter of Bernard Goldstein, trading as People’s 

5tf-10f-$1.00 Store 

United States of America, 

District of Columbia, ss : 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Order Appointing Attorney for Trustee 

Filed Julv 2-1938 

In the District Court of the United States for the 
District of Columbia 

(Holding a Bankruptcy Court) 

Bankruptcy No. 3510 

In the Matter of Bernard Goldstein, trading as People’s 

5^-10^-$1.00 Store 

Upon consideration of the petition of Milton D. Korman, 
trustee in the above entitled cause, for the appointment of 
an attorney, and it appearing to the Court that the same is 
necessary, it is, by the Court, this 2nd day of July, 1938, 
Ordered, that Jacob Sandler, Esquire, an attorney-at- 
law, with offices in the Tower Building, Washington, D. C. 
be and he is hereby appointed attorney for the trustee in 
connection with the claim of the Federal Housing Adminis¬ 
trator in the above entitled cause in the amount of $1089.76, 
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oil which the said Federal Housing Administrator claims 
priority, the compensation of said attorney to be fixed by 
this Honorable Court. 

JENNINGS BAILEY, 

Justice. 


2 United States of America 

(Seal) 

Federal Housing Administration 
Washington 

September 9, 1937 

Pursuant to the provisions of section 661, chapter 17, 
title 28 of the United States Code (section 882 of the Re¬ 
vised Statutes of the United States), I hereby certify that 
the annexed Promissory Note and Property Owner’s Credit 
Statement in regard to Bernard Goldstein are true copies 
of the originals on file in this Department. 

In Witness Whereof, I have hereunto set my hand, and 
caused the seal of the Federal Housing Administration to 
be affixed, on the dav and vear first above written. 

By direction of the Federal Housing Administrator. 

R. WINTON ELLIOTT, 

Certi ficat ion A uthority. 

Federal Housing 
Administration 
Official Seal 1934 
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Credit Statement 

_ 193 6 »t . <3, 

(Cur) maul 

To-Xh* Mm. SlAtloafil .JBfijfc.. Name or applicant 

. lLth..£.±*rt .go^ta X. Sa ....... 

(AMm) (A 4 dl«W^ 

Tha following lnTortnation b givan for tba purpoae of inducing you to grant credit under the proviaiou of Title I of the National 
Hollaing Act. ^ 

Tba approximate amount of credit required by me (ua) for_montha la 

Married _ Age Number of dependent* .....^. How long at pnaent *ddr*«« ....SftSM. 


Married ..-. Age.—. Number of dependant* .....Vf.. How long at preaent addriw* 

Give name of bank* or other institution* at which checking, saving*, and other account* are carried.. 




____ &£....£*0(r: _... 

. £2tT.. .. 


Now entployad by «... 

Poaltioo occupied.. 

If applicant la owner of/ 
buiineaa, what kind? , 


EMPLOYMENT OK BUSINESS 

.. Bubncae nddrena . 


r _Bow long with pnaent employer 

Mi State whether doing bubneaa na 
_ individual, partnentyp, or corporation J 

INCOME 


Time unemployed laat three year,. 

• . * length of time in ** 

ESrfrftAc.. preaent buaineaa ...J.ir. 


Salary, commiaaioo—or net profit If In buunaaa—per year... 

Other income per year fatale aouree)_____ 


Bow Inaoane b received (weekly, monthly, etc.)... Portion derived (turn tanning . 

OBLIGATIONS 


l» lava m laflaCaeal reewenke, *e Mien, la whooi »«u an rnakiaa Im'illwiiil par- 
. ■MamalHUialuuaaawial. 11 aa Mau "Noaa" 


. Total, S. h-T *“f, • 



Have you any Judgment* or legal prooeedinga pending againat you?. AZu . If ao, give particulara... 


Bare you applied for or received n 1 

poeeeT —__ 

Ag^~“*a original amount, g... 


i or Inane under the National Houalag Act?.. . Prom whom and (or what pur. 


... Wne application accepted or declined? ... 


i or nun rout must be nut » ovr 
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FBOKfcTr TO U DmOTD # • 

Location of property to be improved—A— ^C 

Deemption and uee 0 / above property- jSSSa-.I* _____^_ 


If you rent the property, fill l» the folio* idc . 

Uniting property from-. . When < 

Amount of not paid, per month .per year t— d£»Sj=. 

If you awa tne property, fill in the following: 

Name In which title appear) .—.—.—-JS...— . 1 

Mortgagee aad other llene acaiaat property to be improved if title la in name of applicant: 


When doeeleaee oiphoT. 


Ectimatrd value t _ 


ifiS^SSSSS 

SRSSSBSBSBSiS • 


Mitetraa 


If any above notp|« held by Ron Owner** Loan Corporation, pleaee indicate: 

(e) Do preeent monthly payment# include principal and internetT ___________ 

(*) Am any euehpaymaata overdue? (c) ir _■ r~ k_ u» r v 

Stale whether ce wt all taxea, aeeaemoente, aad Are aad other ineuranee premium* are paid up to data (yea or no) 


Eetlmated value cf other real eetaie owned ...■-....... a Jt_ 

Total of port an m or othw liene againrt euch other real eetate owned, S__ * _ Am any in default? ^ _ 

Are all owned etruetuive co v ed by hwuraacef___ -y . . 

I (we) authorije you, or any fia aa ri i l iaatttutioa to which you may denim to offer my (our) note fee aalo, to obtain n_«h informa¬ 
tion ea you (they) may rwpdm nn a onlng the above etatement aad acne that it ahaB remain your (tbeCr) proper ty tulta or not my 
tour) note ie finally accepted by you. I (we) certify no information fane been concealed which ie h oneatly belUved to ha aaeential to a 
peoprr decWon In ihiecaee; that no facta am known to me <ue) which would make the loan ineligible; that no mimepnuantatturu ^ve 
been mad* in tide credit etatemeot ao far aa I (we) know; and that if the loan la granted to aw (un) or my (our) note purnftamil. the 
eotim proneede wM be need eadiuively lo payment for aHeratioca, repair*, improvement*, aod/or the perchaae aad laetelliTlnn of ^rgflde 
equipaaent aad ai ao h l aT on the property dm rrlh e d above. 1 (we) hereby affirm that the foregoing information in true aad cermet. 


t/a 
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7 Proof of Claim of the United States of America, En¬ 
titled to Priority of Payment under Title 11, Chap¬ 
ter 7, Section 104 of the United States Code by Vir¬ 
tue of Title 31, Chapter 6, Section 191 of the 
United States Code . 

# # * 

District of Columbia, ss : 

In the District aforesaid comes Perry M. Armstrong and 
makes oath and says that he is attorney for the Federal 
Housing Administrator, acting on behalf of the United 
States, and is authorized to make this deposition; that 
Bernard Goldstein by (or against) whom a petition for 
Adjudication of Bankruptcy has been filed under the pro¬ 
visions of the Bankruptcy Act, as amended, is, and was at 
and before the filing of said petition in this cause, justly 
and truly indebted to the United States of America in the 
principal sum of One Thousand Eightv-Nine and 76/100 
Dollars ($1,080.76) with interest thereon at the rate of 
six per centum (6%) per annum from July 7,1937; that the 
consideration for the said debt is as follows: 


X 


X 


X 


Under the provisions of Title I of the National Housing 
Act, approved June 27, 1934 (48 Stat. 1246), there was 
created the Federal Housing Administration as an instru¬ 
mentality of the United States to carry out the provisions 
of said Act and all the powers of said Administration were, 
under the provisions of said Act, directed to be exercised 
bv a Federal Housing Administrator with authoritv in said 
Administrator to delegate any of such powers to such 
agents as he might designate; that among such powers 
conferred on said Administrator by said Act, or amend¬ 
ments thereto, was the power to insure, upon such condi¬ 
tions as he might prescribe, banks, trust companies, 
8 personal finance companies, mortgage companies, 
building and loan associations, installment lending 
companies, and such other financial institutions, as the 
Administrator should find to be qualified by experience or 
facilities, and should approve as eligible for credit insur- 
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ance, against certain losses which they might sustain as a 
result of loans and advances of credit, and purchases of 
obligations representing loans and advances of credit, made 
by them subsequent to the enactment of said Act and prior 
to April 1, 1937, for the purpose of financing alterations, 
repairs, improvements and additions upon real property 
and the purchase and installation of equipment and ma¬ 
chinery on real property; that one Stewart McDonald has 
been duly appointed Federal Housing Administrator and 
is at the date hereof acting as such Administrator pursuant 
to such appointment; that said Administrator, pursuant to 
such power, on the tenth day of August, 1934, did so insure 
The Riggs National Bank against losses which it might 
sustain as the result of loans, advances of credit, or pur¬ 
chases of obligations representing loans and advances of 
credit made by it for the aforesaid purposes; that on March 
19, 1936, the said Riggs National Bank pursuant to the 
aforesaid contract of insurance issued to it, and under 
conditions prescribed by the Administrator in the form of 
regulations adopted by said Administrator, became the 
holder of a note of said debtor, a certified copy of which 
is attached hereto, representing an indebtedness in the 
amount of Fifteen Hundred Eighty-Four and no/100 Dol¬ 
lars ($15S4.00), and duly reported the same to the Admin¬ 
istrator for insurance, whereupon the United States, in 
accordance with the contract of insurance aforesaid, be¬ 
came responsible for the payment of said indebtedness in 
the event that the said debtor should fail to pay the same 
under the provisions of regulations numbered 15 and 17 
duly adopted by the Administrator and which are as fol¬ 
lows : 

9 REGULATION NO. 15 

(Applicable to all loans) 

Claim for reimbursement for loss on a qualified note may 
be made to the Administrator at any time after payment 
of such note has been in default for a period of 60 days. 
The Administrator in his discretion may at any time or 
from time to time call for a report from any insured insti¬ 
tution on the delinquency status of the obligations held by 
such institution and reported to him for insurance. 
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If within the first year after default the borrower has not 
made payments on his obligation aggregating at least 10 
percent of the balance due on the date of default, claim 
must he made within 30 days thereafter. If in any subse¬ 
quent 6-month period the borrower has not made payments 
aggregating at least 5 percent of the unpaid balance as of 
the beginning of such period, claim must be made within 
30 days thereafter. 

REGULATION NO. 17 

(Applicable to all loans) 

Claims must he made on the proper form, which must be 
filled out completely and executed in duplicate by a duly 
qualified officer of the insured institution. If the Regula¬ 
tions have been complied with, payment of the loss in¬ 
curred will he made upon audit of the claim and upon 
proper endorsement to the Administrator of the note upon 
which the loss occurred. If judgment has been taken, as¬ 
signment of the judgment must he made. 

That on February 19, 1937, a balance of One Thousand 
Fifty-Nine and 13/100 Dollars ($1,059.13) being 
10 then due on said indebtedness, the said debtor de¬ 
faulted in the payment thereof; that on June 14, 
1937, The Riggs National Bank duly made claim upon said 
Administrator for the payment to it of said balance of such 
indebtedness in accordance with the terms of its contract 
of insurance with said Administrator; that on July 7, 1937, 
the Administrator, representing the United States, after 
having audited said claim, found that there was justly due 
said Riggs National Bank the sum of One Thousand Eighty- 
Nine and 76/100 Dollars ($1,089.76), and paid said claim 
by draft on the Treasurer of the United States, as lie was 
obligated to do under the aforesaid contract of insurance; 
and as the result of such payment said debt and all security 
therefor was assigned to the United States, whereupon the 
said debtor became indebted to the United States in the 
amount above set forth; 

that no part of said debt has been paid; that there are no 
set-olTs or counter claims to same, except; 

and that the only securities held for such debt are as fol¬ 
lows: Note dated March 19, 1936, executed by Bernard 
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Goldstein, Trading as Peoples 5c, 10c & $1. Store, in the 
amount of Fifteen Hundred Eighty-Four and no/100 
($1584.00) Dollars and payable to The Riggs National 
Bank, said securities having been duly assigned to the 
United States of America. 

Deponent further says that the said Administrator, pur¬ 
suant to the powers conferred upon him by said National 
Housing Act, has delegated to deponent the power to exe¬ 
cute in his name proofs of claim in bankruptcy proceedings 
because of the fact that, owing to his many other adminis¬ 
trative duties, it is impossible for him personally to know 
the facts necessary to execute this proof of claim, 
ll Deponent further says that this claim is entitled 

to priority of payment under Title 11, Chapter 7, 
Section 104 of the United States Code by virtue of Title 31, 
Chapter 0, Section 101 of the United States Code as a debt 
owing to the United States. 

THE UNITED STATES OF AMERICA, 
(Seal) Creditor , 

By STEWART McDONALD, 

Federal Housing Administrator. 

Bv PERRY M. ARMSTRONG 
Authorized Agent. 

Subscribed and sworn to before me this Fifth day of Oc¬ 
tober, A. D. 1937. 

KATHERINE FORD 

(Notarial Seal) Notary Public. 

My Commission Expires September 8, 1939. 

District of Columbia, ss: No. 89706 

I, Charles E. Stewart, Clerk of the U. S. District Court 
of the District of Columbia, the same being a Court of 
Record, having bv law a seal, do herein* certifv that Kath- 
erine Ford before whom the annexed instrument in writing 
was executed, and whose name is subscribed thereto, was 
at the time of signing the same a NOTARY PUBLIC in and 
for said District, residing therein, duly commissioned and 
sworn, and authorized by the laws of said District to take 
the acknowledgment and proof of deeds or conveyances of 
lands, tenements, or hereditaments, and other instruments 
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in writing, to be recorded in said District, and to admin¬ 
ister oaths; and that I am well acquained with the hand¬ 
writing of said Notary Public and verily believe that the 
signature to said instrument and impression of seal thereon 
are genuine. 

12 In Witness Whereof, I have hereunto subscribed 
my name and affixed the seal of said Court, at the 
City of Washington, D. C., the 6th day of October, A. D. 
1937. 

CHARLES E. STEWART, 
(Seal) Clark. 

By HELEN T. McGRAW, 
Assistant Clerk. 

FRED J. EDEN 
Referee in Bankruptcy 

Filed Nov 1 1937 


13 Objection to Allowance of Claim as One 

Entitled to Priority 

Filed Jul 14 1938 Fred J. Eden, Referee in Bankruptcy 

* * * 

To the Honorable Fred J. Eden, Referee in Bankruptcy: 

The undersigned, Milton D. Korman, the trustee in the 
above entitled cause, does hereby object to the allowance of 
the proof of debt as one entitled to priority on the claim 
filed on behalf of the Federal Housing Administrator, an 
alleged creditor, in the sum of $1089.76, with interest there¬ 
on from July 7, 1937, and sets forth as the reason for his 
said objections the following: 

1. That the Federal Housing Administrator is not en¬ 
titled to priority on the said claim under Title II, Chapter 
7, Section 104 of the United States Code. 

2. That the Federal Housing Administrator is not the 
United States. The United States is not a party to this 
proceeding. The Bankrupt was never indebted to the 
United States. The Bankrupt’s indebtedness was to the 
Riggs National Bank. The United States has no claim 
against the bankrupt estate, and has asserted none. 
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Your Trustee therefore respectfully requests that a hear¬ 
ing be had on this objection to the allowance of the said 
claim as one entitled to priority, and that the said claim be 
examined, rejected and disallowed as one entitled to prior¬ 
ity, if, in the opinion of Your Honor, the evidence so war¬ 
rants. 

Dated: 

Julv 12th A. D., 1938 

MILTON D. KORMAN 

Trustee 

JACOB SANDLER 
Attorney for Trustee 

14 Order 

Filed Dec 12 1938 Fred J. Eden Referee in Bankruptcy 

* # # 

The claim of the Federal Housing Administration acting 
on behalf of the United States having been duly presented 
for filing and allowance in the sum of $1,089.76 as a claim 
entitled to priority in payment under the provisions of Sec. 
64 (7) of the Bankruptcy Act of 1898, as amended, and upon 
consideration of the objections filed by the trustee herein 
to the said claim objecting to the allowance thereof as a 
claim entitled to priority, and after hearing upon said ob¬ 
jections notice of which was given to the claimant, and 
upon consideration of the argument thereon, it is this 12th 
day of December, 1938, 

Ordered that the said claim be and it is hereby allowed 
in the sum of $1,089.76 as filed and allowed priority in pay¬ 
ment in accordance with the provisions of Section 64 (7) 
of the Bankruptcy Act of 1S98, as amended. 

Bv the Court:— 

FRED J EDEN 

Referee in Bankruptcy 

15 Petition for Review' of Referee’s Order 

Filed Jan 11 1939 Fred J. Eden Referee in Bankruptcy 

# * # 

Comes, Milton D. Korman trustee in Bankruptcy, by 
Jacob Sandler, attorney appointed for trustee, of the above 
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estate and files this petition for Review of the Referee’s 
Order to the allowance of the claim filed by the Federal 
Housing Administrator as one entitled to priority as fol¬ 
lows: 

1— It appears that the Bankrupt, Bernard Goldstein, had 
made a loan on his home through the Riggs National Bank, 
of Washington, D. C., giving certain notes to the Riggs 
National Bank, secured by a mortgage on his property 
which notes were guaranteed by the Federal Housing Ad¬ 
ministrator. It appears therein that a default was made in 
said notes by the said Bernard Goldstein, and because the 
Federal Housing Administrator had insured said notes to 
the Riggs National Bank, the Riggs National Bank was paid 
by the Federal Housing Administrator the sum due on 
the said notes of $1089.76, on, to wit, July 7, 1937. 

2— On August 4, 1937, the said Bernard Goldstein filed a 
petition in Bankruptcy in the District Court of United 
States for the District of Columbia, and was adjudicated a 
Bankrupt. Thereafter the Federal Housing Administrator 
through the office of the United States Attorney for the 
District of Columbia, filed a claim in said Bankruptcy case 
in the sum of $1089.76 with interest thereon from July 7, 
1937, claiming the allowance of the debt as one entitled to 

priority. 

16 3—The trustee in said Bankruptcy case, Milton D. 

Korman, through Jacob Sandler, attorney appointed 
to represent the trustee, filed an objection to the allowance 
of said claim as one not entitled to priority and the same 
was set down for argument before the Honorable Fred J. 
Eden, Referee in Bankruptcy. 

4— The Referee in Bankruptcy has seen fit to allow the 
claim as one entitled to priority. 

5— It is the opinion of Milton D. Korman, trustee, that 
the said claim filed by the Federal Housing Administrator 
is one not entitled to be allowed as a priority claim. 

The claim of the Federal Housing Administrator is ob¬ 
jected to as one entitled to priority under Title II, Chapter 
7, Section 104 of the Code of the United States. 

In the case of Federal Housing Administrator vs. Moore, 
in the Circuit Court of Appeals, Ninth Circuit, decided May 
10th, 1937, reported, 90 Federal Reporter, 2nd Series, Page 
32, this was a case very similar to the case at hand wherein 
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a claim for priority was filed by the Federal Housing Ad¬ 
ministrator. The Referee in Bankruptcy for the District 
of Los Angeles, and the District Judge, held that the Fed¬ 
eral Housing Administrator was not entitled to priority. 
The case then went to the Circuit Court of Appeals, Ninth 
Circuit and the Referee in Bankruptcy and the District 
Judge were upheld. In that case the Court said as follows: 

Section 64b of the Bankruptcy Act provides: 

“(1) The debts to have priority in advance of the pay¬ 
ment of dividends to creditors, and to be paid in full out of 
bankrupt estates, and the order of payment shall be . . . 
(7) debts owing to any person who by the laws of the United 
States is entitled to priority: Provided that the term ‘per¬ 
son’ as used in this section shall include the United States.” 

“Appellant contends that his claim is entitled to priority 
under section 3466 of the Revised Statutes which provides: 
“Whenever any person indebted to the United States is in¬ 
solvent, the debts due to the United States shall be first sat¬ 
isfied.” 

“The contention cannot prevail. Appellant is not the 
United States. The United States is not a party to this 
proceeding. The bankrupt was never indebted to the United 
States. Its indebtedness was to the bank. The United 
States has no claim against the bankrupt estate, and has 
asserted none. If the United States had any such 
17 claim, it could, and undoubtedly would, assert it in 
its own name. There is no reason why, in a Bank¬ 
ruptcy court or elsewhere, the United States should call 
itself “Federal Housing Administrator.” 

“Appellant was never a creditor of the bankrupt and 
has no claim against the bankrupt estate except that which 
the bank assigned to him after the adjudication in bank¬ 
ruptcy. With respect to that claim, appellant has, of course, 
only such rights as his assignor had. It must be and is con¬ 
ceded that appellant’s assignor had no right to priority. 
The claim that appellant has any such right must, there¬ 
fore, be rejected, and the Court affirmed the rule of the 
Referee and District Judge in disallowing the claim as one 
entitled to priority. 

Section 65 (a) of the Bankruptcy Act, reads as follows: 

“Dividends of an equal per centum shall be declared and 
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paid on all allowed claims, except such as have priority or 
are secured.” 

Section 65 (e) of the Bankruptcy Act, reads as follows: 

“A claimant shall not be entitled to collect from a Bank¬ 
rupt estate any greater amount than shall accrue pursuant 
to the provisions of this Act.” 

It is to be borne in mind that the petition in bankruptcy 
in this case was filed on August 4, 1937. On that date what 
was the status of the bankrupt’s liabilityf There is no ques¬ 
tion but that it was indebted to the Riggs National Bank, 
a private corporation, in the sum of $1089.76. Had it been 
possible to have elected a trustee and liquidated the estate 
in one day’s time the claim of the Riggs National Bank, 
would have been filed as a general claim for $1089.76, al¬ 
lowed on that basis, and a dividend of equal per centum with 
other creditors have been paid under Section 65 (a) of 
the Bankruptcy Act. 

In the case of Sexton v. Dreyfus, 219 U. S. 339, we quote 
extracts therefrom: 

“For more than a century and a half the theory of the 
English bankruptcy system has been that every thing stops 
at a certain date. Interest was not computed beyond the 
date of the commission. This rule was applied to mort¬ 
gages as well as to unsecured debts (Ex parte Wardell, 
1787)” 

It is our contention that the Riggs National Bank at the 
date of the filing of the petition, was a general claimant 
against the bankrupt estate; that if it had filed its claim 
the Federal Housing Administrator would not have been 
permitted under Section 57 (i), to have filed any claim at 
all, and certainly by no stretch of the imagination 
18 could the Riggs National Bank have been permitted 
to have filed a prior claim under subdivision (7) of 
Section 64 (b), on the ground that its claim had been guar¬ 
anteed as to payment by the Federal Housing Administra¬ 
tion. That being the case, we respectfully submit that by 
paying the claim and filing it in its own name instead of in 
the name of the Riggs National Bank, the Federal Housing 
Administrator cannot convert what constituted nothing 
more or less than a general unsecured claim at the date of 
the filing of the petition, into a prior claim as against the 
rights of other creditors. 
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An examination of the authorities covering the reverse 
of the rule will illustrate the logic of our position. 

Section 64 (b), subdivision (5) of the Bankruptcy Act 
gives priority to: 

“Wages due to workmen, clerks, traveling or city sales¬ 
men, or servants, which have been earned within three 
months before the date of the commencement of the pro¬ 
ceeding, not to exceed $600.00 to each claimant. ” 

^Let us assume that a workman, servant, or clerk had 
earned $600.00 within three months prior to the commence¬ 
ment of the proceedings, had needed money badly and could 
not afford to await distribution of the dividends in the 
bankrupt estate and discounted his claim to a finance com¬ 
pany for Fifty per cent of its value, and the finance com¬ 
pany proceeded to file a claim for $600.00 against the bank¬ 
rupt estate asserting priority. Could it be said that by rea- 
sop of the fact that the claim filed by the finance company 
was not for wages earned by it within three months prior 
to the filing of the petition, the claim could only be allowed 
as a general claim? 

In the case of Shropshire, Wood!iff & Co. v. Bush, et al., 
Trustees, 204 IT. S. 186, the Supreme Court of the United 
States said: 

“The precise inquiry is whether the right of prior pay¬ 
ment thus conferred is attached to the person or to the claim 
of the wage earners; if to the person, it is available only to 
him, if to the claim, it passes with the transfer to the as¬ 
signee. Regarding, then the plaint words of the statute, 
and no more, they seem to be merely descriptive of the na¬ 
ture of the debt to which priority is given. When one has 
incurred a debt for wages due to workmen, clerks or ser¬ 
vants, that debt, within the limits of time and amount pre¬ 
scribed by the Act, is entitled to priority of payment. The 
priority is attached to the debt and not to the person of the 
creditor; to the claim and not to the claimant. The Act 
does not enumerate classes of creditors and confer upon 
them the privilege of priority in payment, but, on the other 
hand, enumerates classes of debts as ‘debts to have prior¬ 
ity.’ These debts were exactly within the description of 
those to which the Bankruptcy Act gives priority of 
10 payment, and they did not cease to be within that 
description by their assignment to another. The 
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character of the debt was fixed when they were incurred 
and could not be changed by an assignment. They were 
precisely of one of the classes of debts which the statute 
says are ‘debts to have priority.’ ” 

In In re Bennet, Trustee of the Hume Cooperage Co., 156 
Fed. 173, the Circuit Court of Appeals for the Sixth Cir¬ 
cuit, in discussing the rights of an assignee of a prior 
claim, said: 

“Inasmuch as the contingent right of lien under 2487 does 
not depend upon the doing of anything by the creditor, 
there is no reason why a priority or lien which attaches 
to the claim rather than the claimant, shall not be assign¬ 
able.’’ 

The Court then proceeded to follow the rule laid down 
in Shropshire, Woodliff Co. vs. Bush, 204 U. S. 186, also re¬ 
ferring to Trust Co. vs. Walker, 107 U. S. 596, and Bu¬ 
chanan vs. Bowen, 111 U. S. 776. 

There are also a multitude of authorities, holding that 
the status of priority is unaffected by assignment, either 
before or after bankruptcy which I do not propose to set 
out at length here. 

In re Monterey Brewing Company, decided May 14, 
1938, in the District Court, S. D. California, Central Divi¬ 
sion. Reported in Volume 24-No. 6 of the Federal Supple¬ 
ment of October 17th, 1938. The Court held as follows: 

The Federal Housing Administrator paying bank’s loan 
to bankrupt after bankruptcy adjudication pursuant to 
agreement by which Administrator had insured bank 
against loss as result of such loan did not have a preferred 
claim against bankrupt estate under statute giving prefer¬ 
ence to claims of the United States. Bankr. Act § 64 (b) 
(7), 11 U. S. C. A. § (7). 

In the written opinion of the Court, the Court states as 
follows : 

The above named corporation was adjudicated a bank¬ 
rupt on its voluntary petition on the 5th of April, 1937. The 
administration of the estate was referred to Benno M. 
Brink, Esq., one of the regularly appointed referees in 
bankruptcy for the County of Los Angeles. Among the 
many debts scheduled by the bankrupt was one due the 
California Bank, at Los Angeles, as evidenced by a promis¬ 
sory note, on account of which the bank filed its proof of 
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claim. The Federal Housing Administrator in August, 
1934, had insured the California Bank against losses as the 
result of loans, etc. The indebtedness of the bankrupt to 
the bank in the amount of $609.39 was covered by this in¬ 
surance. Several months after the adjudicat ion was made, 
to-wit, on August 4, 1937, the Federal Housing Administra¬ 
tor caused to be paid to the California Bank the sum of 
$384.56, in satisfaction of the debt due of $384.56, in satis¬ 
faction of the debt due of the bankrupt to the bank. The 
Federal Housing Administrator then filed his claim with 
the referee requesting that the same be allowed such pref¬ 
erence in the matter of payment over general creditors as 
is provided for under Section 64 of the Bankruptcy Act, 
subdivision (b) (7), 11 U. S. C. A. § 104 (b) (7). The 
referee declined to allow a preference classification 
20 to be made but allowed the claim as a general charge. 

The Housing Administrator alleged that he was “act¬ 
ing on behalf of the United States,” and filed his petition 
to review the order of the referee made as described. 

The facts here are in direct parallel with those involved 
in the case of Federal Housing Adm’r v. Moore, first heard 
in this Court on review from the referee, and later taken to 
our Circuit Court of Appeals, and reported in 9 Cir., 90 F. 
2d 32, where a claim for similar preference was denied. 

The United States Attorney has submitted copy of a de¬ 
cision recently made by the Circuit Court of Appeals for 
tfie Eighth Circuit in the case of Wagner, Trustee, v. Stew¬ 
art McDonald, Federal Housing Adniinistrator, 96 F. 2d 
273, decided on April 27,1938. The Court there held that a 
claim by the Federal Housing Administrator made in the 
Bankrupt estate was in law that of the United States and 
hence was entitled to preference in the matter of payment. 
The marked difference which is taken note of by the Court 
in the Eighth Circuit between the facts there and the facts 
in the Moore case, supra, was that in the case then being 
considered by the Court the Housing Administrator had full 
title before bankruptcy intervened, the Court in the Eighth 
Circuit stating (page 276) “the Court in the Moore case 
emphasized the fact that the debt was assigned to the Ad¬ 
ministrator after the date of adjudication. The fact situa¬ 
tion is different here.” In the Moore Case our Circuit 
Court of Appeals, holding that the United States was not 
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a party to the proceeding and that the bankrupt was never 
indebted to the United States, but rather to the bank, fur¬ 
ther said (page 34): “Appellant was never a creditor of 
the bankrupt and has no claim against the bankrupt estate 
except that which the bank assigned to him after the ad¬ 
judication in bankruptcy. With respect to that claim, ap¬ 
pellant has, of course, only such rights as his assignor had. 
It must be and is conceded that appellant’s assignor had no 
right of priority.” 

Consistent with the holding in Federal Housing Adm’r 
v. Moore, supra, the order of the referee declining to give 
preferential classification to the claim of petitioner on re¬ 
view is confirmed and approved. An exception is noted in 
favor of the petitioner. 

It seems to be contention of the Government in this 
case that for us to assert that the acquisition by the United 
States Government of certain claims against the estate of 
a bankrupt and enforcement of them, to the detriment of 
other creditors, would be a manifest injustice to other 
creditors, would be placing a strained construction up¬ 
on the rule allowing the Government priority. This can 
be best answered by pointing out that the Government, by 
one means or another, acquired a private claim which 
21 would have, but for the Government’s acquisition of 
it, been a general claim against the estate. In these 
days of heavy income taxes, it is a common thing for the 
Government to levy on property of income tax payers for 
unpaid income taxes and heavy penalties. It is not beyond 
the range of probability that if the rule sought here by the 
Government is sustained, the Federal Government could 
levy upon general unsecured claims on file in the bank¬ 
ruptcy proceedings where the estate would pay less than a 
hundred cents on the dollar, acquire possession of them by 
virtue of that levy after bankruptcy, and then proceed to 
enforce them in full against the bankruptcy estate, notwith¬ 
standing the fact that they were ordinary provable claims. 
Such a situation is not a mere transitory possibility, but an 
ever present probability. 

In this day and age the activities of the Federal and 
State Governments are being expanded daily into the realm 
of private business to an extent unknown to the common 
law and unheard of at the time of the foundation of this 
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Government. With rapidly changing economic conditions 
many of these governmental activities may seem necessary 
and I have no desire to criticize or quarrel with this policy. 
I do, however, believe that where the Government engages 
in purely private enterprise, such as the lending of money 
,to private borrowers, the insuring of accounts receivable 
and of mortgages, and other similar activities, either in aid 
of or in competition with private banking or insurance busi¬ 
ness, and permits its funds and property used in connec¬ 
tion with such activities, to be taxed by the States, and per¬ 
mits its officers and agents, either individual or corporate, 
to sue and to be sued, and pays interest on the funds to the 
agenev carrying out the activity, it has so far abdicated its 
sovereignty in that respect as to place it on a level with the 
other creditors of the beneficiary of the Government's aid 
who likewise loans money or delivers merchandise to the 
debtor. 

22 As was pointed out in the case of Sloan Shipyards 
Corp., et al, vs. United States Shipping Board Emer¬ 
gency Fleet Corporation, et al: 

l “Although the Federal Housing Administrator may he 
‘an instrumentality of government for the greatest of ends, 
he is but an agent, does not cease to be answerable for his 
acts,’ and is not entitled to priority anymore than any other 
private person.” 

I would also like to direct the Court’s attention to the 
fact that in the Sloan Shipyards case, although there was a 
(jissenting opinion by Chief Justice Taft, concurred in by 
Mi-. Justice Van Devanter and Mr. Justice Clarke, regard¬ 
ing the necessity of bringing action against the Emer¬ 
gency Fleet Corporation in the Court of Claims, the dis¬ 
senting justices were careful to qualify their dissent so as 
not to include the question of priority. I quote the saving 
clause in the dissenting opinion: 

“As to the preference claimed against a bankrupt in No. 
fi26 by the Fleet Corporation, I concur in the conclusion of 
t}io Court that it cannot he allowed under the statute as to 
preference in bankruptcy because I do not think it extends 
to claims of the United States except those for taxes.” 

The Federal Housing Administration is an administra¬ 
tive agency. While it is not a separate and distinct corpo¬ 
ration, the statute itself creating the Federal Housing Ad- 
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ministration, gives to the Federal Housing Administrator 
the right to sue and to be sued in his own name. This there¬ 
fore, in a sense, makes the Federal Housing Administration 
a corporation sole. 

In the case of Reconstruction Finance Corporation, vs. 
Chicago R. I. and P Railroad Company, et al, reported in 
55, Supreme Court Reporter, at 595, the Court said, 

“The Reconstruction Finance Corporation contends that 
section 77 and 2 (15) of the Bankruptcy Act must be reme¬ 
died by the provision of section 5 of the Reconstruction Fi¬ 
nance Corporation Act, which enpowers their corporation 
to take over and liquidate collateral accepted by it as secu¬ 
rity. The Reconstruction Finance Corporation Act creates 
a corporation and vests it with designated powers. Its en¬ 
tire stock is subscribed by the Government, but it is none 
the less a corporation, limited by its charter and by the 
same law. The Act does not give it greater rights as to the 
enforcement of its outstanding creditors than are enjoyed 
by other persons or corporations in the event of proceedings 
under the Bankruptcy Act. The provisions and principals 
of enforcement of the Bankruptcy Act, including section 77, 
are binding upon the Reconstruction Finance Corporation, 
in the absence of some statutory exemption as they are 
upon other corporations. We are unable to find such 
23 an exception in the authority to liquidate collateral 
held as security, and authority enjoyed in common 
with any other lender of money who has taken the trouble 
to provide for it in his contract with the borrower. What is 
given to the lender, in either event, is a remedy which, when 
subject to the control of the Bankruptcy Court under given 
circumstances, in the one case is equally so in the other.” 

Meaning, therefore, that the Reconstruction Finance Cor¬ 
poration, all of whose stock is subscribed by the Govern¬ 
ment, is none the less a corporation, limited by its charter 
and by the same law, without greater rights than other per¬ 
sons or corporations in event of proceedings under Bank¬ 
ruptcy Act. 

In the case of Gileow vs. Eastern Shore Shipyard Build¬ 
ing Corporation, 265 Fed. 845, wherein the Emergency Fleet 
Corporation claimed priority as a preferred creditor. The 
Courts ruled that this was not by an act of Congress but by 
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an administrative officer and the petition as to preference 
were dismissed. 

In re Missouri Pacific Railroad Company, reported at 13 
Federal Supplement, page 888, the Courts terminated, 

“The Reconstruction Finance Corporation comes into 
Court on a parity with any other ordinary litigant, notwith¬ 
standing its status as a governmental agency.” 

In the case of Providence Engineering Corporation vs. 
Downey Shipbuilding Corporation, reported in 294, Federal 
Reporter, page 641, the Court in speaking of corporations 
said, 

“Under Act Sept. 7, 1916, as amended by Merchant Ma¬ 
rine Act 1920, and Act June 15, 1917, the United States 
^hipping Board Emergency Fleet Corporation is a ‘Pri¬ 
vate business corporation’ constituting a distinct entity, 
and is not entitled to the immunities of the sovereign, but 
is liable to suit as any other private corporation upon its 
contract, even though it contracted as ‘representing the 
United States.’ ” 

“The United States was not the ‘real party in interest’ 
in a mortgage foreclosure suit wherein the priority of mort¬ 
gage given the Emergency Fleet Corporation was in¬ 
volved. ’ ’ 

This case referred to the Sloan Shipyard Corporation vs. 
United States Shipping Board Emergency Fleet Corpora¬ 
tion in 258, U. S. at 549, where the Court said: 

,“The United States took all the stock, but that did not 
effect the legal position of the company.” 

I In the case of Sloan vs. United States, 234 Fed. at 842, 
the Court said as follows: 

“When the United States entered into commercial busi¬ 
ness, it abandoned its sovereignty capacity and is to be 

, treated like any other corporation.” 

24 Sighting the case of Bank of the United States, vs. 

Planters Bank, 9 Wheat, 904, 

“Although it absolutely owns the Panama Railroad Com¬ 
pany and is the only person profiting or losing by its activi¬ 
ties, still the Railroad Company sues and is sued just like 
any other corporation in its own name. 

Referring again to the Providence Engineering Corpo¬ 
ration case the Court said: 
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“and we think it too clear for discussion that if the United 
States was not the real party in interest under those mort¬ 
gages, it was not an indispensable party to the foreclosure 
suit. In such suits the only necessary parties are those who 
must be before the Court before any valid and effectual de¬ 
cree can be made.” 

The point we raise, is “Is a debt due a bank at the time of 
adjudication entitled to be converted from a general claim 
to a prior claim by assignment by the bank upon payment, 
to the United States of America.” 

The Courts attention is directed to the part that the 
United States of America did not act as, and is not an en¬ 
dorser, surety or guarantor for the Bankrupt principal, for 
the following reason: 

The United States of America did not sign the note of 
obligation. Referring to the claim filed by the United 
States of America and especially the promissory note it 
can readily be seen that there was no privity of contract 
between the Bankrupt and the United States of America. 
It is obvious, from the faith, that the United States of 
America were nothing more or less than an insurance 
agency and merely insured the Riggs National Bank against 
certain credit losses of which the loan made by the Riggs 
National Bank to the Bankrupt was one of those losses. As 
we understand the Federal Housing Act, the Riggs Na¬ 
tional Bank was obligated to and did pay certain insurance 
premiums to the United States of America for this insur¬ 
ance, the same however, being charged up to the Bankrupt 
herein, and added to the principal of the note. 

From reasoning this situation out as above noted, we 
can only come to the ultimate conclusion that the United 
States of America in the capacity of an insurer upon which 
as such, they were called upon to pay a credit loss, does not 
have any claim whether prior or general in this proceedings 
and our earnest contention is that if they do have a claim, 
then as an insurer, they merely subrogate the claim 
25 of the Riggs National Bank against the Bankrupt, 
which is the balance due on the note. 

Upon a careful examination of the National Housing Act 
as in effect on the date and loan was made by the Riggs 
National Bank to the Bankrupt, the act provides inter-alia 
as follows: 
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“See. 2(a). The Administrator is authorized and em¬ 
powered, upon such terms and conditions as he may pre¬ 
scribe, to insure banks, trust companies, personal finance 
companies, mortgage companies, building and loan associa¬ 
tions, installment lending companies, and other such finan¬ 
cial institutions, which are approved by him as eligible for 
credit insurance, against losses which they may sustain as a 
result of loans and advances of credit and purchases of ob¬ 
ligations representing loans and advances of credit, made 
by them . . . for the purpose of financing alterations, re¬ 
pairs, and improvements. . . 

Sec. 404 (a), under the heading of Premiums on Insur¬ 
ance, provides inter-alia as follows: 

“Each institution whose application for insurance is ap¬ 
proved by the Corporation shall pay to the Corporation, in 
such manner as it shall prescribed, a premium charge for 
such insurance equal to one-eighth of 1 per centum of such 
institution plus any credit or obligations of such institution 
• ■ * 

i That the loan made by the Riggs National Bank to the 
Bankrupt as evidenced by the promissory note was insured 
by the United States Government is admitted in the proof 
of claim as filed and the United States Government under¬ 
took by virtue of the Federal Housing Act to insure such 
loan the same as any insurance company insures against 
losses. 

I believe that the position of the trustee in this matter is 
correct, both from the technical standpoint and on the 
equities. The amount involved in this case is small but so 
far as I have been able to ascertain this is a test case of 
some of the recent social legislation on which no Appellate 
Court has, as yet passed, except the Circuit Court of Ap¬ 
peals for the ninth circuit. 

To permit the Government to successfully assert priority 
in this case will work a manifest injustice to creditors, not 
so much in this case, because of the small amount in- 
26 volved, but in future cases where the principle will 
be applied. Already creditors of insolvent estates 
are finding themselves daily confronted with heavy public 
claims for unpaid Federal and State income taxes, unpaid 
excise taxes, unpaid sales taxes, license taxes, corporation 
franchise taxes, and priorities in general, until there is 
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nothing left but the bones of the skeleton on which the gen¬ 
eral creditors are permitted to feed. 

It is becoming more and more common, in our bank¬ 
ruptcy experience, for the priorities to eat up substantial 
estates, to an extent that is really serious. I do not believe 
that this Court can extend priority rights to the Govern¬ 
ment in this case, without placing a strained construction 
on Section 57 (i) of the Bankruptcy Act, and without an 
extremely liberal construction of the Government’s powers 
when it evades the field of private business. I feel that a 
reasonable construction of Section 57 (i) of the Bankruptcy 
Act gives the Federal Housing Administrator the same 
rights as those held by the Riggs National Bank, namely: 
to the allowance of a general unsecured claim. I also feel 
that the Government has not complied with the law, in filing 
the claim of the Federal Housing Administrator in his own 
name and on behalf of the United States, where Section 57 
(i) of the Bankruptcy Act requires that the claim be filed 
in the name of the creditor. 

If the Court should rule that the Government is entitled 
to no more priority than was the Riggs National Bank, and 
the Government loses its money upon other unsecured 
claims where the borrower went into bankruptcy, such re¬ 
sult w T ould be unfortunate indeed, but in no w T ay comparable 
with the calamity befalling the private individual wiio, in 
good faith, loaned his money or sold merchandise on credit 
and afterwards had his debtor take out a Federal Housing 
Act unsecured loan from a bank compelled to helplessly 
wutch the assets of the debtor’s estate go in their entirety, 
to the Government because it guaranteed the loan made by 
a bank to the bankrupt. 

27 I respectfully submit, that from the viewpoint of 
both public policy and justice, this Honorable Court 
should disallow* the claim filed by the Federal Housing Ad¬ 
ministrator as one entitled to priority, and should overrule 
the Honorable Fred J. Eden, Referee in Bankruptcy, who 
allowed the claim so filed, as one entitled to priority. 

JACOB SANDLER 
Attorney for Trustee 
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“Sec. 2(a). The Administrator is authorized and em¬ 
powered, upon such terms and conditions as he may pre¬ 
scribe, to insure banks, trust companies, personal finance 
companies, mortgage companies, building and loan associa¬ 
tions, installment lending companies, and other such finan¬ 
cial institutions, which are approved by him as eligible for 
credit insurance, against losses which they may sustain as a 
result of loans and advances of credit and purchases of ob¬ 
ligations representing loans and advances of credit, made 
by them ... for the purpose of financing alterations, re¬ 
pairs, and improvements. . . .” 

Sec. 404 (a), under the heading of Premiums on Insur¬ 
ance, provides inter-alia as follows: 

“Each institution whose application for insurance is ap¬ 
proved by the Corporation shall pay to the Corporation, in 
such manner as it shall prescribed, a premium charge for 
such insurance equal to one-eighth of 1 per centum of such 
institution plus any credit or obligations of such institution 

r> 

• • ■ • 
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l)Vj the United States Government is admitted in the proof 
of claim as filed and the United States Government under¬ 
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loan the same as any insurance company insures against 
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far as I have been able to ascertain this is a test case of 
some of the recent social legislation on which no Appellate 
Court has, as yet passed, except the Circuit Court of Ap¬ 
peals for the ninth circuit. 

To permit the Government to successfully assert priority 
in this case will work a manifest injustice to creditors, not 
so much in this case, because of the small amount in- 
26 volved, but in future cases where the principle will 
be applied. Already creditors of insolvent estates 
are finding themselves daily confronted with heavy public 
claims for unpaid Federal and State income taxes, unpaid 
excise taxes, unpaid sales taxes, license taxes, corporation 
franchise taxes, and priorities in general, until there is 
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nothing left but the bones of the skeleton on which the gen¬ 
eral creditors are permitted to feed. 

It is becoming more and more common, in our bank¬ 
ruptcy experience, for the priorities to eat up substantial 
estates, to an extent that is really serious. I do not believe 
that this Court can extend priority rights to the Govern¬ 
ment in this case, without placing a strained construction 
on Section 57 (i) of the Bankruptcy Act, and without an 
extremely liberal construction of the Government’s powers 
when it evades the field of private business. I feel that a 
reasonable construction of Section 57 (i) of the Bankruptcy 
Act gives the Federal Housing Administrator the same 
rights as those held by the Riggs National Bank, namely: 
to the allowance of a general unsecured claim. I also feel 
that the Government has not complied with the law, in filing 
the claim of the Federal Housing Administrator in his own 
name and on behalf of the United States, where Section 57 
(i) of the Bankruptcy Act requires that the claim be filed 
in the name of the creditor. 

If the Court should rule that the Government is entitled 
to no more priority than was the Riggs National Bank, and 
the Government loses its money upon other unsecured 
claims where the borrower went into bankruptcy, such re¬ 
sult would be unfortunate indeed, but in no way comparable 
with the calamity befalling the private individual who, in 
good faith, loaned his money or sold merchandise on credit 
and afterwards had his debtor take out a Federal Housing 
Act unsecured loan from a bank compelled to helplessly 
watch the assets of the debtor’s estate go in their entirety, 
to the Government because it guaranteed the loan made by 
a bank to the bankrupt. 

27 I respectfully submit, that from the viewpoint of 
both public policy and justice, this Honorable Court 
should disallow the claim filed by the Federal Housing Ad¬ 
ministrator as one entitled to priority, and should overrule 
the Honorable Fred J. Eden, Referee in Bankruptcy, who 
allowed the claim so filed, as one entitled to priority. 

JACOB SANDLER 
Attorney for Trustee 
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28 Referee's Certificate For Review of Order of 
Referee Dated December l^tli, 1938. 

Filed January 18 1939 

* * * 

To the District Court of the United States for the Dis¬ 
trict of Columbia, holding a Bankruptcy Court:— 

I, Fred J. Eden, Referee in Bankruptcy, in charge of 
the above-entitled bankruptcy proceeding, do respectfully 
certify to the Court for review the order of the Referee 
entered herein under date of December 12th, 1938, reading 
as follows:— 

“The claim of the Federal Housing Administration act¬ 
ing on behalf of the United States having been duly pre¬ 
sented for filing and allowance in the sum of $1,089.76 as a 
claim entitled to priority in payment under the provisions 
of Sec. 64 (7) of the Bankruptcy Act of 1898, as amended, 
and upon consideration of the objections filed by the trustee 
herein to the said claim objecting to the allowance thereof 
as a claim entitled to priority, and after hearing upon said 
objections notice of which was given to the claimant, and 
upon consideration of the argument thereon, it is this 12th 
day of December, 1938, 

“Ordered, that the said claim be and it is hereby allowed 
in the sum of $1,089.76 as filed and allowed priority in pay¬ 
ment in accordance with the provisions of Section 64 (7) of 
the Bankruptcy Act of 1898, as amended. 

“By the Court:— 

FRED J EDEN, 
Referee in Bankruptcy" 

Upon the entry of the above order Milton D. Korman, 
Esq., the Trustee in Bankruptcy herein, feeling aggrieved 
thereat, filed his petition for review. 

The question presented by this certificate is whether or 
not a certain claim filed by the Federal Housing Adminis¬ 
trator acting on behalf of the United States should be al¬ 
lowed as a priority claim under the provisions of Section 
64 (7) of the Bankruptcy Act of 1898, as amended. 

The facts involved are not in dispute. It appears that 
sometime before bankruptcy Bernard Goldstein, the above- 
n^med bankrupt, applied for and obtained a loan from The 
Riggs National Bank in the sum of $1,584.00, the said Gold- 
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stein executing his unsecured promissory note therefor. 
Thereafter the bank insured the loan thus made to Gold¬ 
stein under the provisions of the Federal Housing 
29 Administration Act. Default having occurred in the 
payment of the note the Bank thereupon called upon 
the Federal Housing Administrator for payment and the 
note was paid by the Federal Housing Administrator to the 
Bank which thereupon obtained an assignment of the 
Bank’s obligation against Goldstein. 

Sometime later Goldstein filed a voluntary petition in 
bankruptcy and on November 1st, 1937, the Federal Hous¬ 
ing Administrator on behalf of the United States filed a 
claim on the note executed by Goldstein to the Bank and 
claimed priority in payment out of the bankruptcy estate 
pursuant to the provisions of Section 64 (7) of the Bank¬ 
ruptcy Act of 1898 as amended. 

The trustee in bankruptcy filed objections to the allow¬ 
ance of this claim as one entitled to priority and after a 
hearing thereon at which all interested parties were repre¬ 
sented, the referee overruled the objections of the trustee 
and ordered the claim allowed as a claim entitled to prior¬ 
ity as aforesaid. 

Section 64 (7) of the Bankruptcy Act of 1898 provides:— 

“The debts to have priority, in advance of the payment 
of dividends to creditors, and to be paid in full out of bank¬ 
rupt estates, and the order of payment shall be * * *:— 

“(7) Debts owing to any person who, by the laws of the 
State or the United States, is entitled to priority; provided, 
that the term ‘person,’ as used in this section, shall include 
corporations, the United States and the several states and 
territories of the United States.” 

Section 3466, Revised Statutes (31 USCA Sec 191), pro¬ 
vides :— 

“Whenever any person indebted to the United States is 
insolvent * * * the debts due the United States shall be first 
satisfied; and the priority established shall extend * * * to 
cases in which an act of bankruptcy is committed.” 

It appears, therefore, that the United States, acting 
through the Federal Housing Administrator, having ac¬ 
quired ownership of this obligation due by the bankrupt 
PRIOR to bankruptcy is therefore entitled to the priority 
named in the Bankruptcy Act. 
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30 The question presented in this certificate has al¬ 
ready been passed upon by the Circuit Court of Ap¬ 
peals for the Eighth Circuit, in the case of Wagner, Trus¬ 
tee, vs. McDonald, Federal Housing Administrator, 36 Am. 
RR (NS) 432, 95 Fed. (2nd) 896. The facts in that case are 
identical with the facts involved in this certificate and it 
was there decided that the claim of the Federal Housing 
Administrator was a debt due the United States and there¬ 
fore entitled to priority. 

A similar question was also decided by the Circuit Court 
of Appeals for the Ninth Circuit in the case of In re Moore, 
34 Am. BR (NS) 187, 90 Fed. (2nd) 32, but the facts are 
nqt identical. In this latter case is appears that the assign¬ 
ment to the Federal Housing Administrator of the bank¬ 
rupt’s obligation to the bank occurred AFTER the filing of 
the petition in bankruptcy. 

, Respectfully submitted. 

I * FRED J EDEN 

Referee in Bankruptcy 

Dated, January 16th, 1939 


31 Order Confirming Referee’s Order 

Filed March 20 1939 

• # # 

Upon consideration of the Order of the Referee in Bank¬ 
ruptcy, certified to this Court for review; and after hearing 
upon the objections filed herein by the Trustee in Bank¬ 
ruptcy, to the allowance of the claim of the United States of 
America as one entitled to priority; and upon consideration 
of the argument thereon, it is by the Court this 20th day of 
March, 1939, 

Ordered that the Order of the Referee in Bankruptcy be, 
and the same is hereby confirmed. 

I JENNINGS BAILEY 

Justice. 


Notice of Appeal 
Filed March 24 1939 

• * * 

Notice is hereby given this 24th day of March 1939, that 
Milton D. Korman, Trustee hereby appeals to the United 
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States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 20tli day of 
March, 1939, in favor of Federal Housing Administrator 
against said Bernard Goldstein, Bankrupt. 

JACOB SANDLER 
Attorney for 

Milton D. Korman Trustee 


Memorandum 

April 29, 1939 

Time for filing record on appeal in the United States 
Court of Appeals extended to and including June 7, 1939. 


32 Designation of Contents of Record on Appeal 

Filed March 24 1939 
* * # 

Appellant having taken appeal to the United States 
Court of Appeals for the District of Columbia in this ac¬ 
tion, hereby designates that there shall be included in the 
record on appeal the complete record and all the proceed¬ 
ings in this action, including the following: 

1. Order appointing Jacob Sandler attorney for trustee. 

2. Claim filed by Federal Housing Administrator. 

3. Objection of trustee to allowance of claim as one en¬ 
titled to priority. 

4. Order of Referee in Bankruptcy allowing claim pri¬ 
ority. 

5. Referee’s certificate for review of order of Referee 
dated December 12, 1938. 

6. Petition for review- of Referee’s order. 

7. Order of Court confirming Referee’s order. 

8. Notice of appeal with date of filing. 

9. This designation. 

JACOB SANDLER 

Attorney for appellant 

Service of a copy of the foregoing designation acknowl¬ 
edged this 24 day of March, 1939. 

GRACE B. STILES 
Ass’t U. S. Attorney 
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33 District Court of the United States for the 

District of Columbia 

I 

United States of America, 

District of Columbia , ss : 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 32, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause entitled In the Matter 
of Bernard Goldstein, trading as People’s 5c-10c-$1.00 
Store, Bankruptcy No. 3510, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 5th day of May, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7427 Korman, Trustee &c., 
Appellant, vs. Federal Housing Administrator. United 
States Court of Appeals for the District of Columbia Filed 
Jpn 5-1939 Joseph W. Stewart, Clerk. 
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IN THE 


WLnitzh States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7427. 


Milton D. Korman, Trustee in Bankruptcy of Ber¬ 
nard Goldstein, Appellant, 

v. 

Federal Housing Administrator, Appellee . 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from an order of the District 
Court of the United States for the District of Colum¬ 
bia, sustaining a ruling of the Referee in Bankruptcy 
in favor of the defendant. 

On March 16, 1936, the bankrupt, Bernard Gold¬ 
stein, made a loan on his house in the sum of $1584.00, 
and made and executed to the Riggs National Bank 



his promissory note in the sum of $1584.00, payable 
monthly at the rate of $44.00 per month. This loan 
was insured by the Federal Housing Administrator. 

It appears that thereafter a default was made in 
payment of the said note by the maker, Bernard Gold¬ 
stein, and on July 7th, 1937, the Riggs National Bank, 
called upon the Federal Housing Administrator for 
payment. Under the insurance agreement the Fed¬ 
eral Housing Administrator paid to the Riggs Na¬ 
tional Bank the balance due on the said note, to wit, 
$1089.76, and the note made by the said Bernard Gold¬ 
stein was endorsed as follows: 

“All right, title and interest of the under¬ 
signed is hereby assigned (without warranty ex¬ 
cept that the note qualifies for insurance) to the 
Federal Housing Administrator acting on behalf 
of the United States of America. 

■ The Riggs National Bank 

Park Road Branch, 

(S) Eligible 

i Asst. Cashier <£■ Manager 

On August 4, 1937, the said Bernard Goldstein filed 
a petition in Bankruptcy in the District Court of 
United States for the District of Columbia, and w’as 
adjudicated a Bankrupt. Thereafter the Federal 
Housing Administrator through the office of the United 
States Attorney for the District of Columbia, filed a 
claim in said Bankruptcy case in the sum of $1089.76, 
with interest thereon from July 7, 1937, claiming the 
allowance of the debt as one entitled to priority. 

The trustee in said Bankruptcy case, Milton D. Kor- 
man, through Jacob Sandler, attorney appointed to 
represent the trustee, filed an objection to the allow- 
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ance of said claim as one not entitled to priority and 
the same was set down for argument before the Hon¬ 
orable Fred J. Eden, Referee in Bankruptcy. 

The Referee in Bankruptcy has seen fit to allow the 
claim as one entitled to priority. 

A petition was filed for a review of the Referee’s 
order and on March 20th, 1939, an order was signed by 
Justice Jennings Bailey, confirming the order of the 
Referee in Bankruptcy. 

STATEMENT OF POINTS ON APPEAL. 

The Court erred in affirming the order of the Ref¬ 
eree in Bankruptcy allowing the claim filed by the 
Federal Housing Administrator in said Bankruptcy 
case as one entitled to priority. 

SUMMARY OF ARGUMENT AND AUTHORITIES. 

(1) The Federal Housing Administrator, as Assignee, 
is not Entitled to Priority in Bankruptcy on an 
Assigned Claim. 

In the case of Federal Housing Administrator v. 
Moore, in the Circuit Court of Appeals, Ninth Circuit, 
decided May 10th, 1937, reported, 90 Federal Re¬ 
porter, 2nd Scries, Page 32, this was a case very simi¬ 
lar to the case at hand wherein a claim for priority 
was filed by the Federal Housing Administrator. The 
Referee in Bankruptcy for the District of Los An¬ 
geles, and the District Judge, held that the Federal 
Housing Administrator was not entitled to priority. 
The case then went to the Circuit Court of Appeals, 
Ninth Circuit and the Referee in Bankruptcy and the 
District Judge were upheld. In that case the Court 
said as follows: 




Section 64b of the Bankruptcy Act Provides: 

“(1) The debts to have priority in advance of 
the payment of dividends to creditors, and to be 
paid in full out of bankrupt estates, and the order 
of payment shall be . . . debts owing to any per¬ 
son who by the laws of the United States is en¬ 
titled to priority: Provided that the term ‘per¬ 
son’ as used in this section shall include the 
United States.” 

“Appellant contends that his claim is entitled 
to priority under section 3466 of the Revised Stat¬ 
utes which provides: “Whenever any person in¬ 
debted to the United States is insolvent, the debts 
due to the United States shall be first satisfied.” 

“The contention cannot prevail. Appellant is 
not the United States. The United States is not 
a party to this proceeding. The bankrupt was 
never indebted to the United States. Its indebt¬ 
edness was to the bank. The United States has 
no claim against the bankrupt estate, and has as¬ 
serted none. If the United States had any such 
claim it could and undoubtedly would, assert it in 
its own name. There is no reason why, in a Bank¬ 
ruptcy Court or elsewhere, the United States 
should call itself ‘Federal Housing Administra¬ 
tor. ’ 

“Appellant was never a creditor of the bank¬ 
rupt and has no claim against the bankrupt es¬ 
tate except that which the bank assigned to him 
after the adjudication in bankruptcy. With re¬ 
spect to that claim, appellant has, of course, only 
such rights as his assignor had. It must be and 
is conceded that appellant’s assignor had no right 
to priority. The claim that appellant has any 
such right must, therefore, be rejected, and the 
Court affirmed the rule of the Referee and Dis¬ 
trict Judge in disallowing the claim as one entitled 
to priority’.” 
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Section 65 (a) of the Bankruptcy Act, reads as fol¬ 
lows : 


“Dividends of an equal per centum shall be 
declared and paid on all allowed claims, except 
such as have priority or are secured.” 

Section 65 (e) of the Bankruptcy Act, reads as fol¬ 
lows: 


“A claimant shall not be entitled to collect 
from a Bankrupt estate any greater amount than 
shall accrue pursuant to the provisions of this 
Act.” 

It is to be borne in mind that the petition in bank¬ 
ruptcy in this case was filed on August 4, 1937. On 
that date what was the status of the bankrupt’s lia¬ 
bility? There is no question but that it was indebted 
to the Riggs National Bank, a private corporation, in 
the sum of $1089.76. Had it been possible to have 
elected a trustee and liquidated the estate in one day’s 
time the claim of the Riggs National Bank, would have 
been filed as a general claim for $1089.76, allowed on 
that basis, and a dividend of equal per centum with 
other creditors have been paid under Section 65 (a) of 
the Bankruptcy Act. 

In the case of Sexton v. Dreyfus , 219 U. S. 339, we 
quote extracts therefrom: 

“For more than a century and a half the theory 
of the English bankruptcy system has been that 
everything stops at a certain date. Interest was 
not computed beyond the date of the commission. 
This rule was applied to mortgages as well as to 
unsecured debts. (Ex parte Wardell, 1787)” 




It is our contention that the Riggs National Bank at 
the time of the filing of the petition, was a general 
claimant against the bankrupt estate; that if it had 
filed its claim the Federal Housing Administrator 
would not have been permitted under Section 57 (i), 
to have filed any claim at all, and certainly by no 
stretch of the imagination could the Riggs National 
Bank have been permitted to have filed a prior claim 
under subdivision (7) of Section 64 (b), on the ground 
that its claim had been guaranteed as to payment by 
the Federal Housing Administrator. That being the 
case, we respectfully submit that by paying the claim 
and filing it in its own name instead of in the name of 
the Riggs National Bank, the Federal Housing Admin¬ 
istrator cannot convert what constituted nothing more 
or less than a general unsecured claim at the date of 
t^ie filing of the petition, into a prior claim as against 
the rights of other creditors. 

An examination of the authorities covering the re¬ 
verse of the rule will illustrate the logic of our posi¬ 
tion. 

Section 64 (b), subdivision (5) of the Bankruptcy 
Act gives priority to: 

“Wages due to workmen, clerks, traveling or 

, city salesmen, or servants, which have been earned 
within three months before the date of the com¬ 
mencement of the proceeding, not to exceed 
$600.00 to each claimant.” 

Let us assume that a workman, servant, or clerk had 
earned $600.00 within three months prior to the com¬ 
mencement of the proceedings, had needed money 
badly and could not afford to await distribution of the 
dividends in the bankrupt estate and discounted his 
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claim to a finance company for fifty per cent of its 
value, and the finance company proceeded to file a 
claim for $600.00 against the bankrupt estate assert¬ 
ing priority. Could it be said that by reason of the 
fact that the claim filed by the finance company was 
not for wages earned by it within three months prior 
to the filing of the petition, the claim could only be 
allowed as a general claim? 

In the case of Shropshire, Woodliff <& Co. v. Hush, 
it al., Trustees. 204 U. S. 186, the Supreme Court of 
the United States said: 

“The precise inquiry is whether the right of 
prior payment, thus conferred is attached to the 
person or to the claim of the wage earners; if to 
the person, it is available only to him, if to the 
claim, it passes with the transfer to the assignee. 
Regarding, then the plaint words of the statute, 
and no more, they seem to be merely descriptive 
of the nature of the debt to which priority is given. 
When one has incurred a debt for wages due to 
workmen, clerks or servants, that debt, within the 
limits of time and amount prescribed by the Act, 
is entitled to priority of payment. The priority 
is attached to the debt and not to the person of 
the creditor; to the claim and not to the claim¬ 
ant. The Act does not enumerate classes of credi¬ 
tors and confer upon them the privilege of prior¬ 
ity in payment, but, on the other hand, enumerates 
classes of debts as ‘debts to have priority.’ These 
debts were exactly within the description of those 
to which the Bankruptcy Act gives priority of 
payment, and they did not cease to be within that 
description by their assignment to another. The 
character of the debt was fixed when they -were 
incurred and could not be changed by an assign¬ 
ment. They were precisely of one of the classes 
of debts which the statute savs are ‘debts to have 
priority. , ” 
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In In rt Ben net, Trustee of the Hume Cooperage 
Co., 156 Fed. 173, the Circuit Court of Appeals for the 
Sixth Circuit, in discussing the rights of an assignee 
of a prior claim, said: 

“Inasmuch as the contingent right of lien un¬ 
der 2487 does not depend upon the doing of any¬ 
thing bv the creditor, there is no reason whv a 
priority or lien which attaches to the claim rather 
than the claimant, shall not be assignable.” 

The Court then proceeded to follow the rule laid 
down in Shropshire, Woodliff Co. v. Bush, 204 U. S. 186, 
also referring to Trust Co. v. Walker, 107 U. S. 596, 
and Buchanan v. Bowen, 111 U. S. 776. 

There are also a multitude of authorities, holding 
that the status of priority is unaffected by assignment, 
either before or after bankruptcy which I do not pro¬ 
pose to set out in length here. 

In re Monterey Brewing Company, decided May 14, 
1938, in the District Court, S. D. California, Central 
Division. Reported in Volume 24-Xo. 6 of the Fed¬ 
eral Supplement of October 17tli, 1938. The Court held 
as follows: 

The Federal Housing Administrator paying 

1 bank’s loan to bankrupt after bankruptcy adjudi¬ 
cation pursuant to agreement by which Adminis¬ 
trator had insured bank against loss as result of 
such loan did not have a preferred claim against 
bankrupt estate under statute giving preference 
to claims of the United States. Bankr. Act $ 64 (b) 

1 11 U. S. C. A. § (7). 

In the written opinion of the Court, the Court states 
as follows: 

The above named corporation was adjudicated 

a bankrupt on its voluntary petition on the 5th of 

i 
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April, 1937. The administration of the estate was 
referred to Benno M. Brink, Esq., one of the reg¬ 
ularly appointed referees in bankruptcy for the 
County of Los Angeles. Among the many debts 
scheduled by the bankrupt was one due the Cali¬ 
fornia Bank, at Los Angeles, as evidenced by a 
promissory note, on account of which the bank 
tiled its proof of claim. The Federal Housing Ad¬ 
ministrator in August, 1934, had insured the Cali¬ 
fornia Bank against losses as the result of loans, 
etc., the indebtedness of the bankrupt to the bank 
in the amount of $609.39 was covered by this in¬ 
surance. Several months after the adjudication 
was made, to-wit, on August 4, 1937, the Federal 
Housing Administrator caused to be paid to the 
California Bank the sum of $384.56, in satisfaction 
of the debt due of $384.56, in satisfaction of the 
debt due of the bankrupt to the bank. The Fed¬ 
eral Housing Administrator then filed his claim 
with the referee requesting that the same be al¬ 
lowed such preference in the matter of payment 
over general creditors as is provided for under 
Section 64 of the Bankruptcy Act, subdivision (b) 
(7), 11 U. S. C. A. S 104 (b) (7). The referee de¬ 
clined to allow a preference classification to be 
made but allowed the claim as a general charge. 
The Housing Administrator alleged that he was 
“acting on behalf of the United States,’’ and filed 
liis petition to review the order of the referee 
made as described. 

The facts here are in direct parallel with those in¬ 
volved in the case of Federal Hoy sing Adm’r. v. Moore , 
first heard in this Court on review from the referee, 
and later taken to our Circuit Court of Appeals, and 
reported in 9 Cir., 90 F. 2d 32, where a claim for sim¬ 
ilar preference was denied. 

The United States Attorney has submitted copy of 
a decision recently made by the Circuit Court of Ap- 
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peals for the Eighth Circuit in the case of Wagner, 

Trustee, v. Stewart McDonald , Federal Housing Ad- 

/ ninistrator, 96 F. 2d 273, decided on April 27, 1938. 

The Court there held that a claim bv the Federal Hous- 

% 

ing Administrator made in the Bankrupt estate was in 

law that of the United States and hence was entitled 

to preference in the matter of payment. The marked 

difference which is taken note of bv the Court in the 

•> 

Eighth Circuit between the facts there and the facts 
in the Moore case, supra, was that in the case then 
being considered bv the Court the Housing Adminis- 
trator had full title before bankruptcy intervened, the 
Court in the Eighth Circuit stating (page 276) “the 
Court in the Moore case emphasized the fact that the 
debt was assigned to the Administrator after the date 
of adjudication. The fact situation is different here.” 
In the Moore case our Circuit Court of Appeals, hold¬ 
ing that the United States was not a party to the pro¬ 
ceeding and that the bankrupt was never indebted to 
ithe United States, but rather to the bank, further said 
(page 34): “Appellant was never a creditor of the 
bankrupt and has no claim against the bankrupt estate 
except that which the bank assigned to him after the 
adjudication in bankruptcy. With respect to that 
claim, appellant has, of course, only such rights as his 
assignor had. It must be and is conceded that appel¬ 
lant’s assignor had no right of priority.” 

Consistent with the holding in Federal Housing 
Adui V v. Moore, supra, the order of the referee de¬ 
clining to give preferential classification to the claim 
of petitioner on review is continued and approved. 
^\n exception is noted in favor of the petitioner. 

It seems to be contention of the Government in this 
case that for us to assert that the acquisition by the 
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United States Government of certain claims against 
the estate of a bankrupt and enforcement of them, to 
the detriment of other creditors, would be a manifest 
injustice to other creditors, would be placing a strained 
construction upon the rule allowing the Government 
priority. This can be best answered by pointing out 
that the Government, by one means or another, ac¬ 
quired a private claim which would have, but for the 
Government’s acquisition of it, been a general claim 
against the estate. Ln these days of heavy income 
taxes, it is a common thing for the Government to 
levy on property of income tax payers for unpaid in¬ 
come taxes and heavy penalties. It is not beyond the 
range of probability that if the rule sought here by the 
Government is sustained, the Federal Government 
could levy upon general unsecured claims on file in the 
bankruptcy proceedings where the estate would pay 
less than a hundred cents on the dollar, acquire pos¬ 
session of them by virtue of that levy after bankruptcy, 
and then proceed to enforce them in full against the 
bankruptcy estate, notwithstanding the fact that they 
were ordinary provable claims. Such a situation is 
not a mere transitory possibility, but an ever present 
probability. 

In this day and age the activities of the Federal and 
State Governments are being expanded daily into the 
realm of private business to an extent unknown to the 
common law and unheard of at the time of the founda¬ 
tion of this Government. With rapidly changing eco¬ 
nomic conditions many of these governmental activi¬ 
ties may seem necessary and I have no desire to criti¬ 
cize or quarrel with this policy. I do, however, believe 
that where the Government engages in purely private 
enterprise, such as the lending of money to private 
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borrowers, the insuring of accounts receivable and of 
mortgages, and other similar activities, either in aid 
of or in competition with private banking or insurance 
business, and permits its funds and property used in 
connection with such activities, to be taxed by the 
States, and permits its officers and agents, either in¬ 
dividual or corporate, to sue and to be sued, and pays 
interest on the funds to the agency carrying out the 
activitv, it has so far abdicated its sovereigntv in that 
respect as to place it on a level with the other credi¬ 
tors of the beneficiarv of the Government's aid who 
likewise loans monev or delivers merchandise io the 


debtor. 

As was pointed out in the case of Sloan Shipyards 
Corp., et al., v. United States Shipping Board Emer¬ 
gency Fleet Corporation, et al: 


“Although the Federal Housing Administrator 
may be ‘an instrumentality of government for the 
greatest of ends, he is but an agent, does not cease 
to be answerable for his acts,’ and is not entitled 
to priority anymore than any other private per¬ 
son.” 


I would also like to direct the Court’s attention to 
the fact that in the Sloan Shipyards case, although 
there was a dissenting opinion by Chief Justice Taft, 
concurred in by Mr. Justice Van Devanter and Mr. Jus¬ 
tice Clarke, regarding the necessity of bringing action 
against the Emergency Fleet Corporation in the Court 
of Claims, the dissenting justices were careful to qual¬ 
ify their dissent so as not to include the question of 
priority. I quote the saving clause in the dissenting 
opinion: 

“As to the preference claimed against a bank¬ 
rupt in Xo. 526 by the Fleet Corporation, I con- 
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cur in the conclusion of the Court that it cannot 
be allowed under the statute as to preference in 
bankruptcy because I do not think it extends to 
claims of the United States except those for 
taxes. ’ ’ 

The Federal Housing* Administration is an admin¬ 
istrative agency. While it is not a separate and dis¬ 
tinct corporation, the statue itself creating the Federal 
Housing Administration, gives to the Federal Housing 
Administrator the right to sue and to be sued in his 
own name. This therefore, in a sense, makes the Fed¬ 
eral Housing Administration a corporation sole. 

In the case of Reconstruction Finance Corporation 
v. Chicago R. 1. and P. Railroad Company, et al., re¬ 
ported in .35, Supreme Court Reporter, at 595, the 
Court said, 

“The Reconstruction Finance Corporation con¬ 
tends that section 77 and 2 (15) of the Bankruptcy 
Act must be remedied by the provision of section 
5 of the Reconstruction Finance Corporation Act, 
which empowers their corporation to take over and 
liquidate collateral accepted by it as security. The 
Reconstruction Finance Corporation Act creates 
a corporation and vests it with designated powers. 
Its entire stock is subscribed by the Government, 
but it is none the less a corporation, limited by its 
charter and by the same law. The Act does not 
give it greater rights as to the enforcement of its 
outstanding creditors than are enjoyed by other 
persons or corporations in the event of proceed¬ 
ings under the Bankruptcy Act. The provisions 
and principals of enforcement of the Bankruptcy 
Act, including section 77, are binding upon the 
Reconstruction Finance Corporation, in the ab¬ 
sence of some statutory exemption as they are 
upon other corporations. We are unable to find 
such an exception in the authority to liquidate col- 
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lateral held as security, and authority enjoyed in 
common with any other lender of money who has 
taken the trouble to provided for it in his contract 
with the borrower. What is given to the lender, in 
either event, is a remedy which, when subject to 
the control of the Bankruptcy Court under given 
circumstances, in the one case is equally so in the 
other.” 

Meaning, therefore, that the Reconstruction Finance 
Corporation, all of whose stock is subscribed by the 
Government, is none the less a corporation, limited by 
its charter and by the same law, without greater rights 
than other persons or corporations in event of pro¬ 
ceedings under Banqruptcy Act. 

In the case of Gileoiv v. Eastern Shore Shipyard 
Building Corporation , 265 Fed. 845, wherein the Emer¬ 
gency Fleet Corporation claimed priority as a pre¬ 
ferred creditor. The Court ruled that this was not 
by an act of Congress but by an administrative officer 
and the petitions as to preference were dismissed. 

In re Missouri Pacific Railroad Company , reported 
at 13 Federal Supplement, page 888, the Court ter¬ 
minated, 

“The Reconstruction Finance Corporation 
comes into Court on a parity with any other ordi¬ 
nary litigant, notwithstanding its status as a gov¬ 
ernmental agency.” 

In the case of Providence Engineering Corporation 
v. Downey Shipbuilding Corporation, reported in 294, 
Federal Reporter, page 641, the Court in speaking of 
corporations said, 

“Under Act Sept. 7. 1916, as amended by Mer¬ 
chant Marine Act 1920, and Act June 15, 1917, the 
United States Shipping Board Emergency Fleet 
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Corporation is a ‘Private business corporation’ 
constituting a distinct entity, and is not entitled 
to the immunities of the sovereign, but is liable to 
suit as any other private corporation upon its con¬ 
tract, even though it contracted as ‘representing 
the United States.’ ” 

“The United States was not the ‘real party in 
interest’ in a mortgage foreclosure suit wherein 
the priority of mortgage given the Emergency 
Fleet Corporation was involved.” 

This case referred to the Sloan Shipyard Corpora¬ 
tion v. United States Shipping Board Emergency Fleet 
Corporation in 258, U. S. at 549, where the Court said: 

“The United States took all the stock, but that 
did not effect the legal position of the company.” 

In the case of Sloan v. United States, 234 Fed. at 842, 
the Court said as follows: 

“When the United States entered into commer¬ 
cial business, it abandoned its sovereignty capac¬ 
ity and is to be treated like any other corpora¬ 
tion.” 

Citing the case of Bank of the United States v. 
Planters Bank, 9 Wheat., 904, 

“Although it absolutely owns the Panama Rail¬ 
road Company and is the only person profiting or 
losing by its activities, still the Railroad Company 
sues and is sued just like any other corporation 
in its own name.” 

Referring again to the Providence Engineering Cor¬ 
poration case the Court said: 

“and we think it too clear for discussion that if the 
United States was not the real party in interest 
under those mortgages, it was not an indispensable 
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party to the foreclosure suit. In such suits the 
only necessary parties are those who must be be¬ 
fore the Court before any valid and effectual de¬ 
cree can be made.” 

The point we raise, is “Is a debt due a bank at 
the time of adjudication entitled to be converted 
from a general claim to a prior claim by assign¬ 
ment by the bank upon payment, to the United 
States of America.” 

(2) No Privity. 

The Court’s attention is directed to the part that the 
United States of America did not act as and is not an 
endorser, surety or guarantor for the Bankrupt prin¬ 
cipal, for the following reason: 

The United States of America did not sign the note 
of obligation. Referring to the claim filed by the 
United States of America and especially the promis¬ 
sory note it can readily be seen that there was no priv¬ 
ity 1 of contract between the Bankrupt and the United 
States of America. It is obvious, from the faith, that 
the United States of America were nothing more or 
less than an insurance agency and merely insured the 
Riggs National Bank against certain credit losses of 
which the loan made by the Riggs National Bank to 
the Bankrupt was one of those losses. As we under¬ 
stand the Federal Housing Act, the Riggs National 
Bank was obligated to and did pay certain insurance 
premiums to the United States of America for this in¬ 
surance, the same, however, being charged up to the 
Bankrupt herein, and added to the principal of the 
note ! . 

From reasoning this situation out as above noted, 
we can only come to the ultimate conclusion that the 
United States of America in the capacity of an insurer 
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upon which as such, they were called upon to pay a 
credit loss, does not have any claim whether prior or 
general in this proceedings and our earnest contention 
is that if they do have a claim, then as an insurer, 
they merely subrogate the claim of the Riggs Na¬ 
tional Bank against the Bankrupt, which is the balance 
due on the note. 

Upon a careful examination of the National Housing 
Act as in effect on the date and loan was made by the 
Riggs National Bank to the Bankrupt, the act provides 
inter-alia as follows: 

“Sec. 2(a). The Administrator is authorized 
and empowered, upon such terms and conditions 
as he may prescribe, to insure banks, trust com¬ 
panies, personal finance companies, building and 
loan associations, installment lending companies, 
and other such financial institutions, w T hich are ap¬ 
proved by him as eligible for credit insurance, 
against losses which they may sustain as a result 
of loans and advances of credit and purchases of 
obligations representing loans and advances of 
credit, made by them . . . for the purpose of 
financing alterations, repairs, and improvements 
* • • 

Sec. 404 (a), under the heading of Premiums on 
Insurance, provides inter-alia as follows: 

“Each institution whose application for insur¬ 
ance is approved by the Corporation shall pay to 
the Corporation, in such manner as it shall be 
prescribed, a premium charge for such insurance 
equal to one-eighth of 1 per centum of such insti¬ 
tution plus any credit or obligations of such in¬ 
stitution. . . 

That the loan made by the Riggs National Bank to 
the Bankrupt as evidenced by the promissory note 
was insured by the United States Government is ad- 
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mitted in the proof of claim as filed and the United 
States Government undertook by virtue of the Fed¬ 
eral Housing Act to insure such loan the same as any 
insurance company insures against losses. 

In the case of In re Miller , decided September 8th, 
1938, in the District Court, SD New York, reported 
iu Volume 25, No. 4 of the Federal Supplement of Jan¬ 
uary 9th, 1939, on page 336, the Court reversed the 
order granting priority of the claim in bankruptcy, 
saying as follows: 

“The bank was insured against loss on notes 
of this character by the Federal Housing Admin¬ 
istrator, to the extent permitted by the National 
1 Housing Act, 12 U. S. C. A. § 1703.” 

“The administrator on February 20, 1937, filed 
i proof of claim against the bankrupt estate, pur¬ 
porting to act in behalf of the United States and 
I claiming priority over general creditors.” 

“The soundness of this conclusion may be 
passed. Even if it be sound, the claim held by the 
! Administrator is not one entitled to priority.” 

“The passing of the claim to the Federal Hous- 
! ing Administrator by assignment months after the 
! petition in bankruptcy was filed did not promote 
it f rom the ranks to a position of leadership/ r 
“If the claim teas one not entitled to priority at 
that time, a later event will not confer priority/’ 
“Were the rule otherwise the United States or a 
state might buy up claims of more general credi¬ 
tors after bankruptcy and collect in full, to the 
ruin of the other creditors. The assignment of 
the bankrupt’s note by the bank to the Federal 
Housing Administrator after the petition in bank¬ 
ruptcy was filed did not disrupt the equality among 
creditors prevailing at the time of petition filed. 
The claim should not have been accorded prior¬ 
ity.” 
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The Court in concluding referred to the Moore 
case and the Wagner v. McDonald case. 

In the case of United States of America v. Marxen, 
cited in Supreme Court Law Edition, advance opinions 
in the 1938 term, October, at page 788, the Court in 
reviewing the Monterey Brewing case, upheld the de¬ 
cision therein, saying as follows: 

“The question certified contains nothing as to 
the contract of insurance except that it was under 
the provisions of the National Housing Act and 
‘insured the payee bank against the non-payment 
of the note by its maker.’ The section of that act, 
quoted above, does not indicate any privity be¬ 
tween the bankrupt maker and the Government 
based upon the insurance contract. Even if we 
accept as accurate the statement in the certificate 
that the Administration insured against the non¬ 
payment of this note, there is nothing in the rec¬ 
ord to connect the maker with the insurance.” 

“The statement of the case and the question cer¬ 
tified show that the claim in bankruptcy of the 
Government is based upon the note, duly assigned 
to it after bankruptcy.” 

“The claim on the note, assigned to the United 
States subsequently to the maker’s bankruptcy, 
has priority, if at all, by virtue of the general pro¬ 
visions of § 3466, as recognized by $ 64 (b) (7) of 
the Bankruptcy Act. That subdivision granted 
priority ahead of dividends to creditors to claims 
entitled to priority under the laws of the United 
States. Priority has been secured to the United 
States in varying language throughout its history. 
The tendency has been to interpret these provi¬ 
sions liberally to secure the advantage sought by 
the Congress. ‘As this statute has reference to 
the public good it ought to be liberally construed. ’ 
It has been said that ‘nothing else appearing’ 
even claims under the railroad Federal Control 
Act 'would be entitled to priority. But this prin- 
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ciple of construction is subject to the limitation 
that the generality of the language of the section 
is restricted by the purpose to grant priority to 
the United States, only, and by legislative inten¬ 
tion, as shown by other statutes.” 

“We are of the view that §3466 is inapplicable 
to general claims in bankruptcy transferred to the 
United States, or to which it has become subro¬ 
gated on payment, after the filing of the petition 
for the reason that the rights of creditors are fixed 
by the Bankruptcy Act as of the filing of the peti¬ 
tion in bankruptcy. This is true both as to the 
bankrupt and among themselves. The assets at 
that time are segregated for the benefit of credi¬ 
tors. The transfer of the assets to someone for 
application to ‘the Debts of the insolvent, as the 
rights and priorities of creditors may be made to 
appear,’ takes place as of that time.” 

“The question certified should therefore be an¬ 
swered in the negative.” 

In re Wissmeir, et al., decided in District Court ED 
New York, March 4th, 1939, reported Volume 26, 
No. 7, of the Federal Supplement at page 806, the 
Court in discussing the case, said as follows: 

“It is clear that the National Housing Act gives 
status to the United States Government as a 
claimant (U. S. Code, Title 12, Secs. 1701-1706, 12 
U. S. C. A. §§ 1701-1706). The question pre¬ 
sented though is whether the Government was a 
creditor, for if it was not, it is difficult to see how 
its status with respect to a claim of priority can 
be better than that of its assignor.” 

“It is a Contract of Insurance .” 

“Such loans will be made subject to due execu¬ 
tion of an agreement on the part of the Financial 
Institution satisfactorv to the Administrator, 
placing the duty upon the Financial Institution 
to collect payments on such notes and to hold the 
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same in trust for, or remit to the Federal Housing- 
Administration, to apply against the loan or other¬ 
wise, as the Administrator may direct.” 

“The instrument creates no direct relationship 
between the Government and the person who seeks 
a loan from the bank. At most it imposes a duty 
upon the bank to collect payments and hold them 
in trust or remit them to the Federal Housing- 
Administration. The bankrupt, on the contrary, 
dealt with both the Bank and the Johns Manville 
Company as principals. 

“Thus at the time of the bankruptcy the bank¬ 
rupt was indebted not to the Government but to 
those who held the notes of the bankrupt. Prior¬ 
ities must be measured as at that time. With this 
rule in mind it must follow that since the credi¬ 
tors at that time—i. e. the Bank and the Johns 
Manville Company—had no right to priority, 
their assignee can be in no better position.” 

The court cited the following cases: 

Wagner v. McDonald, 8 Cr., 96 F. 2d 273; 

Federal Housing Administrator v. Moore, 9 
Cir., 90 F. 2d 32; 

In re Hansen Bakeries, Inc., 3 Cir., — F. 2d —, 
and 

In the matter of Henry Miller, D. C., 25 F. 
Supp. 336, recently decided in the Southern 
District of New York. 

In re Hansen Bakeries, Inc., in the Circuit Court of 
Appeals for the 3rd Circuit, decided January 27th, 
1939, reported in 103 Fed. 2nd No. 4 of June 12th, 
1939, at page 665. 

The Court said as follows: 

“Proceeding in the matter of the Hansen Bak¬ 
eries, Inc., bankrupt, wherein the United States 
attorney filed with the referee in bankruptcy a 
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proof of claim upon a note on behalf of the United 
States of America and requested that the claim 
be given preference. From a judgment refusing 
the claim for preference, the Federal Housing 
Administrator, acting in his official capacity for 
the United States, appeals.” 

“On April 28, 1937, over a year after the ad¬ 
judication, the Merchants Trust Company as¬ 
signed to the Federal Housing Administrator its 
claim against the bankrupt upon the note and in 
June 1937 the United States Attorney filed with 
the referee in bankruptcy a proof of claim upon 
the note on behalf of the United States of 
America. The proof requested that the claim be 
classified as a debt due the United States which 
was preferred under Section 3466, Revised Stat¬ 
utes, 31 U. S. C. A. S 191, since the Federal Hous¬ 
ing Administrator was a duly authorized agent of 
the United States. The claim for preference was 
refused, however, by the referee and by the Dis¬ 
trict Court upon review.” 

“A different situation is presented, however, 
where, as in the case before us, at the time of bank¬ 
ruptcy the debt in question is due to a private in¬ 
stitution which admittedly is not entitled to prior¬ 
ity in payment and is not acquired by the Admin¬ 
istrator until after the bankruptcy proceedings 
have started. This situation was not present in 
Wagner v. McDonald, supra, and that case is, 
therefore, not authority for the Government’s con¬ 
tention here.” 

“In Section 3466, Revised Statutes, the Con¬ 
gress, by referring to “any person indebted to 
the United States,” has made it sufficiently clear 
that the debts due the United States as to which 
priority is to be given in bankruptcy are those 
only which were owing to the United States by a 
person, namely the bankrupt prior to his bank¬ 
ruptcy. There is certainly no manifest intention 
shown by the act to grant priority to a debt which 
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the bankrupt himself never owed to the United 
States, but which represents merely an assign¬ 
ment of a claim to a distributive share of his es¬ 
tate in custodia legis. The latter, however, is 
the case before us. Here the United States merely 
succeeded to the claim of the Merchants Trust 
Company against the bankrupt’s estate. As the 
Circuit Court of Appeals for the Ninth Circuit 
said in Federal Housing Adm’r v. Moore, 90 F. 
2d 32, a case involving a similar situation (page 
34): “Appellant was never a creditor of the 
bankrupt and has no claim against the bankrupt 
estate except that which the bank assigned to him 
after the adjudication in bankruptcy. With re¬ 
spect to that claim, appellant has, of course, only 
such rights as his assignor had. It must be and 
is conceded that appellant’s assignor had no right 
of priority. The claim that appellant has any 
such right must, therefore, be rejected.” 

“We, therefore, hold that the claim of the Fed¬ 
eral Housing Administrator acquired after the 
bankruptcy proceedings had commenced was not 
entitled to priority of payment under Section 
3466, Revised Statutes. It is quite clear that the 
opposite conclusion would not only divest rights 
of other creditors to a part of their shares in the 
bankrupt’s assets but would play havoc with the 
orderly administration of bankrupt estates since 
the United States might at a late stage of the pro¬ 
ceedings after the priority of claims had been es¬ 
tablished and after distributions had been made 
come in as assignee of a claim theretofore deter¬ 
mined to be a general claim and demand priority 
for it. An interpretation of the statute which 
would produce such an unjust, inconvenient and 
unreasonable result is to be avoided, if possible.” 
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ARGUMENT. 

I believe that the position of the trustee in this mat¬ 
ter is correct, both from the technical standpoint and 
on the equities. 

To permit the Government to successfully assert 
priority in this case will work a manifest injustice to 
creditors, not so much in this case, because of the 
small amount involved, but in future cases where the 
principle will be applied. Already creditors of in¬ 
solvent estates are finding themselves daily confronted 
with heavy public claims for unpaid Federal and 
State income taxes, unpaid excise taxes, unpaid sales 
taxes, license taxes, corporation franchise taxes, and 
priorities in general, until there is nothing left but 
the bones of the skeleton on which the general credi- 
tors are permitted to feed. 

It is becoming more and more common, in our 
bankruptcy experience, for the priorities to eat up 
substantial estates, to an extent that is really serious. 
I do not believe that this Court can extend priority 
rights to the Government in this case, without placing 
a strained construction on Section 57 (i) of the Bank¬ 
ruptcy Act, and without an extremely liberal construc¬ 
tion of the Government’s powers when it invades the 
field of private business. I feel that a reasonable con¬ 
struction of Section 57 (i) of the Bankruptcy Act 
gives the Federal Housing Administrator the same 
rights as those held by the Riggs National Bank, 
namely: to the allowance of a general unsecured 
claim. 

If the Court should rule that the Government is en¬ 
titled to no more priority than was the Riggs Na¬ 
tional Bank, and the Government loses its money upon 
other unsecured claims where the borrower went into 
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bankruptcy, such result would be unfortunate indeed, 
but in no way comparable with the calamity befalling 
the private individual who, in good faith, loaned his 
money or sold merchandise on credit and afterwards 
had his debtor take out a Federal Housing Act unse¬ 
cured loan from a bank compelled to helplessly watch 
the assets of the debtor’s estate go in their en¬ 
tirety, to the Government because it guaranteed the 
loan made by a bank to the bankrupt. 

I respectfully submit, that from the viewpoint of 
both public policy and justice, this Honorable Court 
should disallow the claim filed by the Federal Housing 
Administrator as one entitled to priority. 

Respectfully submitted. 

Jacob Sandler, 

629 Tower Bldg., 
Washington, D. C., 
Attorney for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1939 


No. 7427 

Milton D. Korman, Trustee in Bankruptcy of 
Bernard Goldstein, appellant 
v. 

Federal Housing Administrator, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

Milton D. Korman, Trustee in Bankruptcy of 
Bernard Goldstein, has appealed from the final 
order of the District Court of the United States 
for the District of Columbia, entered March 20, 
1939, confirming the order of the Referee in Bank¬ 
ruptcy, allowing the claim filed on behalf of the 
United States of America, as one entitled to prior¬ 
ity of payment (R. 28). 

SUMMARY OF THE FACTS 

On or about March 19, 1936, Bernard Goldstein 
secured a loan for modernization purposes from the 
Riggs National Bank in the sum of $1,584.00, and 

(i) 


made and executed to the Riggs National Bank 
his promissory note in the sum of $1,584.00 pay¬ 
able in monthly instalments of $44.00 each. This 
loan was insured by the Federal Housing Adminis¬ 
tration under Title I of the National Housing Act. 

Thereafter, default was made in payment of said 
note by the maker Bernard Goldstein and on July 
7, 1937, pursuant to its insurance agreement, the 
Federal Housing Administration paid to the Riggs 
National Bank the balance due on the aforesaid 
promissoiy note in the sum of $1,089.76, and the 
note passed to the Federal Housing Administration 
with indorsement as follows: 

All right, title, and interest of the under¬ 
signed is hereby assigned (without warranty 
except that the note qualifies for insurance) 
to the Federal Housing Administrator acting 
on behalf of the United States of America. 

The Riggs National Bank, 

Park Road Branch, 

(S) Illegible. 

Asst. Cashier & Manager. 

Subsequently, on August 4, 1937, the said Ber¬ 
nard Goldstein filed a petition in bankruptcy in the 
District Court of the United States for the Dis¬ 
trict of Columbia, and was thereafter adjudged 
bankrupt. The United States of America filed a 
claim in said bankruptcy proceedings, in the sum of 
$1,089.76, with interest thereon from July 7, 1937, 
as one entitled to priority of payment (R. 7). The 
trustee in bankruptcy filed objections to the allow- 


ance of the Government’s claim as one entitled to 
priority (R. 11). 

Upon hearing, the Referee in Bankruptcy al¬ 
lowed the claim as one entitled to priority (R. 12). 

Upon petition filed in the District Court of the 
United States for the District of Columbia, and 
hearing thereon before Justice Jennings Bailey, 
the order of the Referee was confirmed (R. 28). 

PERTINENT STATUTORY PROVISIONS 

The Government’s claim for priority is based 
on the following statutory provisions: 

Section 64b (7) of the Bankruptcy Act (Title 11, 
Ch. 7, See. 104 (a) U. S. C. A.) : 

The debts to have priority, in advance of 
the payments of dividends to creditors, and 
to be paid in full out of bankrupt estates, 
and the order of payment, shall be * * * 
(5) debts owing to any person, including 
the United States who by the laws of the 
United States is entitled to priority. 

Section 3466 of the Revised Statutes (Title 31, 
Ch. 6, Sec. 191 U. S. C. A.): 

Whenever any person indebted to the 
United States is insolvent, or whenever the 
estate of any deceased debtor, in the hands 
of the executors and administrators, is in¬ 
sufficient to pay all the debts due from the 
deceased, the debts due to the United States 
shall be first satisfied; and the priority estab¬ 
lished shall extend as well to cases in which 
a debtor, not having sufficient property to 


pay all debts, makes a voluntary assignment 
thereof, or in which the estate and effects 
of an absconding, concealed, or absent debtor 
are attached by process of law, as to cases 
in which an act of bankruptcy is com¬ 
mitted. 


SUMMARY OF ARGUMENT 

The claim which the United States of America 
asserts against the bankrupt estate of Bernard 
Goldstein was acquired through its agent, the Fed¬ 
eral Housing Administration, before bankruptcy 
proceedings were instituted; and thus became an 
indebtedness entitled to priority of payment un¬ 
der the statutes above cited. 

ARGUMENT 

The facts in the ease at bar are identical with 
those in Wagner v. McDonald, Federal Housing 
Administrator, Circuit Court of Appeals, Eighth 
Circuit, April 27, 1938, 96 Fed. (2d) 273, in which 
case the trustee in bankruptcy raised the same ob¬ 
jections to the allowing of the Government’s 
priority claim as does the appellant in the case at 
bar. The Court, in holding that the claim of the 
United States was entitled to priority under Sec¬ 
tion 3466, referred to the well-settled rule that the 
statute must be liberally construed (P. 274) ; and, 
answering a contention that because the right of 
priority did not attach to the notes in the hands of 
the bank the attribute of priority was not created 
when they became the property of the United 
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States, held there was no merit in this contention 
and said (P. 275): 

* * * Under section 3466, priority of 
payment does not depend upon how the 
United States acquired title to the notes, nor 
upon their status prior to their transfer. 
Priority is the result of insolvency of the 
debtor and ownership of the claim by the 
United States. In Hoive v. Shepphard, 12 
Fed. Oas. pp. 672, 675, No. 6,772, 2 Sumn. 
133, Mr. Justice Story, as Circuit Justice for 
the District of Maine, held that a private 
judgment assigned to the United States prior 
to the death of the insolvent judgment debtor 
was entitled to priority over debts of the 
estate due private creditors under the 
statute. He said: “And, if (the estate be) 
insolvent, are not the United States neces¬ 
sarily entitled to a priority as to all their 
debts by the very terms of the statute ?” He 
answered: “That the priority of the United 
States attaches to all debts, equitable, as well 
as legal.” 

The Court then cited and quoted from other cases 
holding to the same effect. 

The opinion then continued as follows: 

In view of these well-settled principles, 
the fact that the debt assigned to the United 
States was originally a private debt is im¬ 
material under the statute. But under this 
branch of his argument appellant contends 
that the government is not a creditor because, 
he says, the funds with which the Admin¬ 
istrator purchased the notes from the bank 
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were furnished by the Reconstruction Fi¬ 
nance Corporation, a distinct corporate en¬ 
tity whose claims are not accorded priority 
in bankruptcy. This argument is based 
upon an erroneous interpretation of the Na¬ 
tional Housing Act. The two promissory 
notes evidencing the debt were made upon 
forms provided by the Federal Housing Ad¬ 
ministration, and were given to the Indus¬ 
trial Bank & Trust Company, which was 
insured under the provisions of the National 
Housing Act of June 27,1934, c. 847,48 Stat. 
1246, as amended, 12 U. S. C. A., Secs. 1701- 
1732. Section 1705 of title 12 U. S. C. A. 
requires the Reconstruction Finance Cor¬ 
poration to make available to the Admin¬ 
istrator such funds as he may deem neces¬ 
sary, and, in addition, provides: “That the 
President, in his discretion, is authorized to 
provide such funds or any portion thereof 
by allotment to the Administrator from any 
funds that are available, or may hereafter 
be made available to the President for emer¬ 
gency purposes.” There is no proof that 
the particular funds used in this case were 
furnished by the R. F. C., and in view of the 
provisions of the act they may have been 
furnished through some other appropriation 
of Congress. The R. F. C. is not claiming 
any interest in the debt. 

It is argued further that the Administra¬ 
tor, as such, is not a creditor of the bankrupt 
estate, and cannot claim priority. The 
answer to this is that the Administrator 
makes no claim to ownership of the debt in 
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his own right. He does not purport to act 
for himself, but expressly holds himself out 
and acts as the agent of the United States. 
The assignment from the bank ran to him 
as Federal Housing Administrator acting on 
behalf of the United States of America. 
The claim filed in the bankrupt court alleged 
that the notes had been *‘duly assigned to 
Stewart McDonald as Federal Housing Ad¬ 
ministrator, acting on behalf of the United 
States of America”; and the claim was filed 
by the Administrator, “ acting on behalf of 
the United States of America.” Further, 
the Administrator, appointed by the Presi¬ 
dent and confirmed by the Senate, is an offi¬ 
cer of the United States with no authority 
under the law to act for himself. Under 
section 1703 (c) of title 12 U. S. C. A. be is 
authorized to collect all obligations u as¬ 
signed to or held by him * * * until 
such time as such obligation may be referred 
to the Attorney General for suit or collec¬ 
tion.” In filing the claim here in contro¬ 
versy on behalf of the United States he was, 
therefore, acting under the direct mandate 
of Congress. 

We find support for the views herein ex¬ 
pressed in the many cases holding various 
acts of the agents and instrumentalities of 
the federal government to be in legal effect 
the acts of the United States (citing cases). 

The Court then distinguished, and held not con¬ 
trolling, the decision in Federal Housing Adminis¬ 
trator v. Moore, 9 Cir., 90 F. (2d) 32, on the basis 
that in that case it did not appear that the claim 
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was filed on behalf of the United States nor that 
the debt upon which the claim was based was ac¬ 
quired by the Administrator acting for the United 
States; and further, that the debt was assigned to 
the Administrator after the date of adjudication. 

In the Wagner case it was urged, as it is in the 
case at bar, that, since the transaction was similar 
to ordinary business transactions, the Government 
was subject to the same principles of law that ap¬ 
plied to individuals in business. The Court, how¬ 
ever, after discussing certain cases (P. 276), held 
that that principle was not applicable to limit the 
category of debts affected by Section 3466. 

In the cases of In re Wilson and In re Dowell- 
WiJlis Chevrolet Co., District Court, N. D. Texas, 
Dallas Division, Jan. 24, 1938, 23 F. Supp. 236, 
wherein the Governor of the Farm Credit Adminis¬ 
tration in the first case, and the Federal Housing 
Administrator in the second case, claimed priority 
against the Bankrupt estate of Wilson -under Sec¬ 
tion 3466 of the Revised Statutes, the Court, in 
granting priority, said: 

(P. 239) I am unable to discover any dif¬ 
ferent rule growing out of different classes 
i of debt. A debt is a debt. A debt may arise 
out of a business transaction, or, out of an 
act of sovereignty. Priority comes out of the 
law, and not upon any assertion of the 
powers of sovereignty. United States v. 
State Bank of North Carolina, 6 Pet. 29, 8 
L. Ed. 308; Whan v. Green Star S. S. Cor¬ 
poration, 2. Cir., 22 F. (2d) 482; certiorari 


9 


denied. Adams v. U. S., 276 U. S. 629, 48 
S. Ct. 322, 72 L. Ed. 740. 

***** 

* * * A general provision which gives 

the United States priority for debts which 
are due it must be so read as to include what¬ 
ever debts it owns as a Constitutional cred¬ 
itor. 

We do not need to be unusually wise to dis¬ 
cover the reason for such proclamation. 
The reason why the statute gives priority 
to the United States, when debts are due it 
by insolvents, is to protect the credit and 
finances of the United States. Price v. 
United States, 269 U. S. 492,46 S. Ct. 180, 70 
L. Ed. 373; U. S. v. State Bank of North 
Carolina, 6 Pet. 29, 8 L. Ed. 308. 

The court may not construe a clearly plain 
statute in such a way as to defeat it. In¬ 
equity to other creditors is beside the ques¬ 
tion. The United States has declared its 
purpose to stand first, and all others must 
take notice. The United States is all of us. 
A benefit to it is a benefit to all. [Italics 
supplied.] 

***** 

(P. 240) Section 63 of the Bankruptcy 
Act, 11 U. S. C. A., Sec. 103, provides how 
debts may be proven, and the proof of these 
two debts comes under that portion of the 
section which reads as follows: “Debts 
of the bankrupt * * * which are 

* * * a fixed liability, as evidenced by 

* * * an instrument in writing, abso- 
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lutely owing at the time of the filing of the 
petition/’ 

In re Dickson's Estate, Supreme Court of State 
of Washington, Nov. 30, 1938, 84 Pacific Reporter 
(2d), 661, was a proceeding in the matter of the 
estate of an incompetent person. From an order 
denying priority under Section 3466 to the claim of 
the United States, and allowing the priority to the 
State of Washington, the United States appealed. 

The Supreme Court, reversing the lower Court, 
said: 

(P. 663) In the absence of statutory pro¬ 
vision the United States is not entitled to 
priority or preference as a creditor. But 
the United States has power to give its debts 
priority over other debts, including debts 
due to a state, and by statute the United 
States has priority in the payment of the 
debt of an insolvent. The statute is valid, 
and should be liberal! v construed, or, in other 
words, should receive a fair and reasonable 
interpretation, and the priority thereby 
given cannot be impaired or superseded by 
state laws, and the burden of proof is on 
those claiming exemption from the statute. 
The word “property” as used in the statute 
means all the property which the debtor pos¬ 
sesses. The statute applies to all indebted¬ 
ness due the United States, unless excluded 
by some other statute, and to all debtors, and 
to all property of the debtor, and the right 
of priority exists whether the insolvent be 
principal or surety, or be solely or only 
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jointly liable, and it is immaterial where the 
debt was contracted. It does not, however, 
apply to an insolvent national bank (65 C. J., 
sec. 145, p. 1368). 

***** 

(P. 664) Congress has the power, and it 
has exercised that power in order to collect 
debts due to the United States, to confer 
priority for those debts over those of the 
states. Spokane County v. United States, 
279 U. S. 80, 49 S. Ct. 321, 73 L. Ed. 621. 

The court then proceeded to cite at great length 
from the decision of the court in the Wagner case, 
supra. 

Appellant, in his brief, cites a number of cases in 
wdiich the courts have held that claims in connec¬ 
tion with cases such as the one at bar were not en¬ 
titled to priority of payment. It will readily be 
apparent, however, upon a comparison of these 
cases with the one at bar and with the analogous 
cases cited by appellee, that the facts of the cases 
cited by appellant are not applicable to the facts of 
the case at bar. 

Appellant cites the case of Federal Housing Ad¬ 
ministrator v. Moore, supra, relied on by appel¬ 
lant in the Wagner case. In the Moore case, as 
pointed out by the Court in the Wagner case (p. 
276) the claim against the bankrupt was acquired 
after bankruptcy, whereas in the Wagner case and 
in the case at bar, the claim was acquired before 
bankruptcy, and was a claim of the United States 
at the time of bankruptcy. 
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Appellant, in his brief, also cites the following 
cases: 

In re Monterey Brewing Company (P. 8) ; 

In re Miller (P. 18) ; 

United States of America v. Marzen (P. 

19); 

In re Wissmeir (P. 20) ; 

In re Hansen Bakeries (P. 21). 

It will be noted that in all of the cases, which 
were held adversely to the Government, the reason 
given by the Court for holding that the United 
States was not entitled to priority of payment was 
the same as that given in the Moore case, supra, 
that the claim of the government had been acquired 
after bankruptcy proceedings had started, the 
Courts holding that rights of creditors were fixed 
as of the time w’hen bankruptcy proceedings were 
instituted. Attention is again called to the fact 
that in the case at bar, the government’s rights 
had been acquired before petition in bankruptcy 
had been filed. The same was true in the Wagner 
case and the Dickson case, supra, although the time 
of assignment of the claim to the Government is not 
clear in the Wilson case, supra, wherein the court 
also held the United States Government was en¬ 
titled to priority under Section 3466. 

Another distinction between the Moore case and 
the one at bar, as well as the Wagner case, is that 
in the Moore case the claim for priority was filed 
by the Federal Housing Administrator in his own 
name, whereas in the Wagner case and in the case 
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at bar, the priority claim was filed on behalf of the 
United States. As pointed out by the court in the 
Wagner case (P. 276), the claim was filed by the 
Federal Housing Administrator merely as an agent 
for the United States. 

However, in the cases of In re Wilson and In re 
Dotvell-Willis Chevrolet Company, supra, the Court 
did not deem it important in whose name the Gov¬ 
ernment’s claim was filed, saying, at page 238: 

It seems to me that, whatever may be said 
about the propriety of the United States en¬ 
gaging in proceedings such as are exhibited 
here, the big fact is that it was the money 
of the United States that went into each 
claim. In the first instance, it was loaned 
directly to the bankrupt. In the second in¬ 
stance (the F. H. A. case), it guaranteed 
the obligation of the bankrupt so that a bank 
would accept it and the United States was 
bounden to redeem such obligation when the 
citizen made default. In both instances the 
money came out of the treasury of the 
United States. The Congress of the United 
States appropriated it. The President of 
the United States, ostensively, set up the 
agency through which it passed from the 
treasury of the United States, into the hands 
of the citizen. The United States is really 
the party at interest. In each instance, the 
Housing Administrator and the Governor of 
the Farm Credit Administration was merely 
an agent, or intermediary, through which the 
money passed from the treasury to the citi- 
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zen. That those agents were given names 
other than the United States does not alter 
the fact that actually and in truth it was 
the money of the United States in each in¬ 
stance, and the debts are due the United 
States. 

It is an unnecessary and artificial refine¬ 
ment to claim that the debt is due the agent 
in either instance. The fact that the agent 
himself, under the act of Congress, might 
sue and be sued, does not strip from the 
United States the right to sue in its own 
name. 

In the case of In re T. N. Wilson, Inc., District 
Court, Eastern District of New York, June 10, 
1938, 24 Fed. Supp. 651, the Court said, in con¬ 
firming the report of the Referee in Bankruptcy 
allowing priority to the claim of the Federal Hous¬ 
ing Administrator: 

While the question involved is not free 
from doubt due to conflicting opinions, the 
weight of authority indicates that the Fed¬ 
eral Housing Administrator’s claim arises 
from an expenditure of Government funds; 
therefore it is a debt due the United States 
and is entitled to priority over general cred¬ 
itors under Section 64b of the Bankruptcy 
Act, 11 U. S. C. A. Sec. 104 (b). 

Appellant cites several cases involving the 
United States Shipping Board Emergency Fleet 
Corporation, the facts of which have no applica¬ 
tion to the case at bar. There is no question but 
that the United States Shipping Board Emergency 


Fleet Corporation was a corporation chartered un¬ 
der the laws of the District of Columbia, and was 
intended to be considered as any other corporation. 
The Statute under which it was authorized plainly 
provided that it should be liable for its own acts. 
The Statute creating the Federal Housing Admin¬ 
istration does not provide that it shall be a corpo¬ 
ration. 

In re Wilson and In re Dowell-Willis Chevrolet 
Company, supra, in discussing this point, the 
Court said: 

(P. 238) * * * There is no artificial 

entity here at all. The United States is the 
whole thing. It furnishes the money, and 
the President appoints certain persons to 
put it out. Such persons are to figure out 
the plan, the sort of notes, and the machin¬ 
ery that 'will accomplish the purpose of the 
appropriation. 

***** 

(P. 239) These claims are unlike the 
cause that was considered and ruled in the 
United States Shipping Board Emergency 
Fleet Corporation v. Wood, 258 U. S. 549, 
42 S. Ct. 386, 66 L. Ed. 762. In these claims 
that we are now thinking about, there is no 
intermediary corporate ownership. One is 
payable to “the Administration (the United 
States),’’ the other is assigned directly to 
the United States. 

The case we have here is that if two 
agencies, directed by Congress to carry out 
a specific purpose, and over which it main- 




tains exclusive and direct control, which 
agencies have no other powers, such as cor¬ 
porations have, and which had no funds of 
their own and no form of private control. 
They must be entitled to claim the priority 
rights given by statute to the United States, 
for the United States. 

The agencies, through which the funds in 
each case were loaned, are bound, under the 
terms of the law, to immediately turn over 
to the United States treasury any money 
collected by them. The ownership of funds 
in the beginning, and funds at the end of the 
transaction, is in the United States. Neither 
of the officials has any interest. They hold 
only for the United States. 

I cannot see why the real beneficiary may 
not be permitted to prove the claim. 

(P. 240) In the case of the Federal 
Housing Administrator, because certain fi¬ 
nancial institutions hesitated to make in¬ 
sured loans, lest there might be defaults 
which could not be prosecuted because they 
were claims against the United States, the 
Congress amended the act, section 1, August 
23, 1935, 12 U. S. C. A., Sec. 1702, so as to 
permit the Administrator, in his official ca¬ 
pacity, to sue and be sued in any court of 
competent jurisdiction, state or federal. 
Also' it was doubted whether the Admin¬ 
istrator, since he was acting for the United 
States, had power to dispose of property as¬ 
signed to him in connection with the pay¬ 
ment of insurance, or whether he had power 
to collect and compromise obligations as- 
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signed to him in such connection. There¬ 
upon, in section 2, of the act of April 3,1936, 
12 U. S. C. A., Sec. 1703, he was given 
powers, “until such time as such obligations 
may be referred to the Attorney General for 
suit or collection.” 

***** 

We must bear in mind that the claim is 
made by the United States in each cause. In 
3726, it is asserted on a chose in action as¬ 
signed to the “Federal Housing Administra¬ 
tor, acting on behalf of the United 
States.” * * * 

Appellant in his brief (P. 17) claims to cite Sec¬ 
tion 404 (a) of the National Housing Act, pertain¬ 
ing to premium charge for insurance. The Court’s 
attention is called to the fact that this citation is 
not taken from the National Housing Act as it 
purports to be, and has nothing to do with the in¬ 
surance of loans secured by the bankrupt in this 
case. All of such loans for modernization purposes 
are insured by the Federal Housing Administra¬ 
tion under Title I of the National Housing Act, 
and this title alone of said Act controls such loans. 
Up to July 1, 1939, there was no provision in the 
National Housing Act for premiums to be charged 
on insurance of loans for modernization purposes. 

Appellant cites the case of Shropshire, Woodliff 
and Company v. Bush et al., Trustees, 204 U. S. 
186, wherein the Court held that priority attaches to 
the claim and not the claimant, and seeks to show’ 
thereby that no right of priority having attached 
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to the debt in the hands of the Riggs National Bank, 
no right of priority could be claimed for the debt 
when it reached the hands of the United States. 

In the Shropshire case the only right of priority, 
which was one for salaries, was that derived from 
the Bankruptcy Act and the Court very justly 
held that since the right of priority attached to 
the debt in the hands of the assignor the assignee 
was entitled to any rights that his assignor had. 
But because this is true, the United States again 
submits that it does not necessarily follow that if 
the assignor had no right of priority the assignee 
could not, by means of additional provisions to be 
found elsewhere in the Statutes, hold a right, 
peculiar to himself, which might attach to any debt 
that was found within his possession at a specified 
time or upon the occurrence of a particular hap¬ 
pening. The United States submits that such a 
situation is exactly what exists when a debt is due 
to the United States and the person from whom 
that debt is due is insolvent. Section 3466 spe¬ 
cifically provides that the “debts due to the United 
States shall be first satisfied.” There is no quali¬ 
fication as to how the debt shall be acquired by 
the United States. Certainly it cannot be said 
that the debt is not now a debt due to the United 
States even though it was first a debt due to an¬ 
other. This contention is strongly supported by 
the authorities cited. 
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CONCLUSION 

In view of the foregoing, it is respectfully sub¬ 
mitted that the action of the lower Court in con¬ 
firming the Order of the Referee in Bankruptcy, 
allowing the claim filed on behalf of the United 
States of America as one entitled to priority, is m 
accordance with the law, and should be affirmed. 

David A. Pine, 

United States Attorney, 

Grace B. Stiles, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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